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DECISION


David Dai Quang Pham is subject to discipline because he committed the crime of obstruction of a criminal investigation of health care offenses – a crime reasonably related to the duties of a podiatrist, an essential element of which is dishonesty, and involving moral turpitude.  He is subject to discipline for the underlying conduct of creating treatment notes to reflect services that he had not provided and producing these treatment notes to agents of the United States Department of Health and Human Services, Office of the Inspector General (“OIG”), during the course of a federal criminal investigation. 
Procedure


On July 16, 2010, the State Board of Podiatric Medicine filed a complaint seeking to discipline Pham.  On July 30, 2010, Pham was served with a copy of the complaint and our notice of complaint/notice of hearing.  Pham did not file an answer to the complaint.


On October 21, 2010, the Board filed a motion for summary decision.  Our Regulation 
1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) Pham does not dispute and (b) entitle the Board to a favorable decision.  We gave Pham until November 5, 2010, to respond to the motion, but he did not respond.  The following facts are undisputed.
Findings of Fact

1. Pham is licensed by the Board as a podiatrist.  Pham’s license is and was, at all relevant times, current and active.
2. Pham maintained an office at 2506 Pocahontas Avenue, St. Louis, Missouri.  Pham was a sole practitioner who provided services to patients at nursing homes and residences for older individuals, many in the Medicare program.
3. From 2003 to 2009, despite a number of requests, Pham failed to produce the required treatment notes or produced false treatment notes.
4. Pham submitted claims for services purportedly provided to 49 patients at Claru Deville on October 3, 2003.

5. In response to a request from Medicare, Pham produced records for 21 of the 49 patients.  These 21 claims were denied because the records did not reflect the medical necessity for the services or that the services were actually provided.   Pham did not provide records for 28 of the patients.  As a result, the claims for these patients were also denied.
6. In 2003, patient D.H. complained to Arkansas Blue Cross and Blue Shield, a Medicare program integrity contractor, that Pham had billed for services that she had not received.  In response to the complaint, Integriguard, the Medicare program safeguard contractor, asked Pham to submit supporting documents.  Pham failed to respond and did not submit any documents. The claims were subsequently denied.
7. In 2004, the mother and legal guardian of patient W.H. complained that Pham had not provided services to her son W.H.  On October 9, 2003, Pham submitted treatment notes for services in 2002 and 2003. The treatment notes did not adequately describe the patient’s conditions or the treatments provided.  The claims were subsequently denied.
8. In 2005, patient T.C., a resident of Ozark Manor, complained that Pham had never provided services to her.  Pham billed for services to T.C. on five occasions in 2004 and 2005, but produced a treatment note for only one date, October 22, 2004.

9. In 2005, agents of OIG, Office of Investigations began investigating allegations that Pham had submitted false and fraudulent reimbursement claims to Medicare and Medicaid.  As part of this investigation, subpoenas were issued, in or about June 2005, to Claru Deville Nursing Center and Ozark Manor, requesting patient records reflecting the services provided by Pham. Claru Deville and Ozark Manor produced patient records that were in the patient files at the time the subpoenas were received.

10. After Pham became aware of the investigation and subpoenas, he contacted Claru Deville and Ozark Manor and advised that he had additional treatment notes for the same patients for the same dates of service.  Upon receiving the second set of treatment notes from Pham, Claru Deville and Ozark Manor gave these additional treatment notes to OIG federal agents, who were conducting the investigation.

11. Although Pham prepared both sets of treatment notes, the two sets differ in significant respects.

12. R.T., a resident of Claru Deville Nursing Center, was placed in hospice care on 
July 2, 2004, and died the same day.  On or about August 19, 2004, Pham billed for a debridement purportedly provided on July 1, 2004, the day before R.T.’s death.  There are two treatment notes for this date of service.  In the second treatment note produced by Pham after the 
subpoena was issued, Pham states that R.T. had gait imbalance, night cramps, and low vision.  Pham lists none of these conditions in the first treatment note produced by the nursing home.

13. Patient H.R., a resident of Claru Deville, was admitted to hospice care on February 10, 2004.  From February 11, 2004, to February 13, 2004, H.R. was in bed, non-verbal and moaning whenever her leg or arm was moved.  Patient H.R. was placed on comfort care on February 14, 2004, and died two days later.  On or about December 20, 2004, Pham billed for a debridement purportedly provided on February 13, 2004, just three days before H.R.’s death.

14. There are two treatment notes for this date of service.  In the second treatment note produced by Pham after the subpoena was issued, Pham states that H.R. had gait imbalance, night cramps, ingrowing nail, and low vision.  Pham lists none of these conditions in the first treatment note produced by the nursing home.

15. Pham states, in treatment notes that he produced after the subpoena, that patients E.D., G.G., E.S., R.U. and I.U. had circulatory disease, cyanosis, prominent met head [sic], gait imbalance, hallux rigidus, night cramps, and claudication.  In the treatment notes produced by the nursing home, Pham does not list these conditions.
16. During June and July of 2005, Pham created treatment notes to reflect services that he had not provided and produced these treatment notes to HHS/OIG agents during the course of a federal criminal investigation. As these records contained information about defendant’s services and corresponding claims to Medicare and Medicaid, these documents were material to the federal investigation.

17. On January 14, 2010, Pham pled guilty to obstruction of a criminal investigation in violation of 18 U.S.C. § § 1518(a) and 2.
18. The Indictment reads:
INDICTMENT
The Grand Jury charges that:
Introduction
1.  At all times relevant to this indictment, defendant David Quang Pham, DPM, was licensed by the state of Missouri as a doctor of podiatry and was a participating Medicare and Medicaid provider. The defendant maintained an office at 2506 Pocahontas Avenue, St. Louis, Missouri.

2.  At all times relevant to this indictment, the defendant was a sole practitioner, who provided services to patients at nursing homes and residences for older adults, including Abbey Care Center, Alexian Court Apartments, Beverly Farm (IL), Claru Deville Nursing Center, Columbia Convalescent Center (IL), Creve Coeur Manor, Delmar Gardens of Chesterfield, Four Fountains Convalescent Center (IL), Grand Manor Nursing and Rehabilitation, Hillside Manor Healthcare and Rehab Center, Normandy Nursing Center, Ozark Manor Residential Care Center, Parkview Apartments, Rancho Manor Health Care and Rehab Center, Rosewood Care Center (IL), St. Paul’s Home (IL), St. Elizabeth Healthcare, The Cedars at JCA, and University Forest Nursing Care Center.

Relevant Medicare

Regulatory and Administrative Provisions

General Medicare Provisions

3.  Medicare is a federal health insurance program for individuals age 65 and older and for certain categories of disabled people. Medicare was authorized in 1965 by Title XVIII of the Social Security Act and is the nation’s largest health insurance program. Persons eligible for Medicare-reimbursed services are occasionally referred to as “beneficiaries” or “Medicare beneficiaries.”
4.  The Centers for Medicare and Medicaid Services (CMS) of the United States Department of Health and Human Services (HHS) administers the Medicare Program.

*   *   *

10.  However, Medicare requires that the provider document in the patient’s medical record the services that were provided and that the services were reasonable and necessary. “The information submitted with the claims must be substantiated by information found in the patient’s medical record. . . Any information, including that contained in a cover letter, used for documentation purposes is subject to carrier verification in order to ensure that the information adequately justifies coverage of the treatment . . . .” Medicare Part B Local Coverage Determination Policy AC-03-003.  If requested, the provider must produce the documents reflecting the patients’ conditions, diagnoses, and treatments.
*   *   *

14.  Providers must retain for five years from the date of service medical records that fully document services billed to Medicaid and must furnish or make the records available upon request for inspection and audit by Medicaid.  Failure to furnish, reveal, or retain adequate documentation for services may result in recovery of the payments for those services not adequately documented.
*   *   *

Submission of False Documents to

U.S. Department of Health and Human Services

62.  As more fully discussed in paragraphs 10 and 14 of this indictment, Medicare and Medicaid providers are required to document in writing the services that they provide and also to document the medical necessity of the services.  From 2003 to 2009, despite a number of requests, the defendant failed to produce the required treatment notes or produced false treatment notes. 
63.  The defendant submitted claims for services purportedly provided to 49 patients at Claru Deville on October 3, 2003.  In response to a request from Medicare, the defendant produced records for 21 of the 49 patients.  These 21 claims were denied because the records did not reflect the medical necessity for the services or that the services were actually provided.  The defendant did not provide records for 28 of the patients.  As a result, the claims for these patients were also denied.
Patient D.H.

64. In 2003, Patient D.H. complained to Arkansas Blue Cross and Blue Shield, a Medicare program integrity contractor, that the defendant had billed for services that she had not received.  In response to the complaint, Integriguard, the Medicare program 
safeguard contractor, asked the defendant to submit supporting documents.  The defendant failed to respond and did not submit any documents.  The claims were subsequently denied.

Patient W.H.
65.  In 2004, the mother and legal guardian of patient W.H. complained that the defendant had not provided services to her son W.H.  On October 9, 2003, the defendant submitted treatment notes for services in 2002 and 2003.  The treatment notes did not adequately describe the patient’s conditions or the treatments provided.  The claims were subsequently denied.
Patient T.C.
66.  In 2005, Patient T.C., a resident of Ozark Manor, complained that the defendant had never provided services to her.  The defendant billed for services on five occasions in 2004 and 2005, but produced a treatment note for only one date, October 22, 2004.
67.  In 2005, agents of the United States Department of Health and Human Services, Office of the Inspector General (HHS/OIG), Office of Investigations began investigating allegations that the defendant had submitted false and fraudulent reimbursement claims to Medicare and Medicaid.  As part of this investigation, subpoenas were issued, in or about June 2005, to Claru Deville and Ozark Manor requesting patient records reflecting the services provided by the defendant.  Claru Deville and Ozark Manor produced patient records that were in the patient files at the time the subpoenas were received.
68.  After the defendant became aware of the investigation and subpoenas, he contacted Claru Deville and Ozark Manor and advised that he had additional treatment notes for the same patients for the same dates of service.  Upon receiving the second set of treatment notes from the defendant, Claru Deville and Ozark Manor gave these additional treatment notes to HHS/OIG federal agents, who were conducting the investigation.  Although the defendant prepared both sets of treatment notes, the two sets differ in significant respects.  Some examples of the differences are described in the following paragraphs.
Patient R.T.
69.  R.T., a resident of Claru Deville Nursing Center, was placed in hospice care on July 2, 2004 and died the same day.  On or about August 19, 2004, the defendant billed for a debridement purportedly provided on July 1, 2004, the day before R.T.’s death.
70.  There are two treatment notes for this date of service.  In the second treatment note produced by the defendant after the subpoena was issued, the defendant states that R.T. had gait imbalance, night cramps, and low vision.  The defendant lists none of these conditions in the first treatment note produced by the nursing home.
Patient H.R.
71.  Patient H.R., a resident of Claru Deville Nursing Center, was admitted to hospice care on February 10, 2004.  From February 11, 2004 to February 13,2004, H.R. was in bed, non-verbal and moaning whenever her leg or arm was moved.  Patient H.R. was placed on comfort care on February 14, 2004 and died two days later.  On or about December 20, 2004, the defendant billed for a debridement purportedly provided on February 13, 2004, just three days before H.R.’s death.
72.  There are two treatment notes for this date of service.  In the second treatment note produced by the defendant after the subpoena was issued, the defendant states that H.R. had gait imbalance, night cramps, ingrowing nail, and low vision. The defendant lists none of these conditions in the first treatment note produced by the nursing home.
Patients E.D., G.G., E.S., R.U. and I.U.
73.  This pattern is evident in other patient records.  As an example, the defendant states, in treatment notes that he produced after the subpoena, that Patients E.D., G.G., E.S., R.U. and I.U. had circulatory disease, cyanosis, prominent met head, gait imbalance, hallux rigidus, night cramps and claudication.  In the treatment notes produced by the nursing home, the defendant does not list these conditions.
*   *   *

COUNT 22

OBSTRUCTION OF CRIMINAL INVESTIGATION

OF HEALTH CARE OFFENSES

18 USC 1518 AND 2

The Grand Jury further charges that:
80.  Paragraphs 1-4, 10, 14, and 62-73 are incorporated as if fully set forth herein.
81.  During June and July of 2005, the defendant created treatment notes to reflect services that he had not provided and produced these treatment notes to HHS/OIG agents during the course of a federal criminal investigation.  As these records contained information about defendant’s services and corresponding claims to Medicare and Medicaid, these documents were material to the federal investigation.
82.  On or about July 14, 2005, within the Eastern District of Missouri,
DAVID QUANG PHAM, DPM,
defendant herein, willfully did prevent, obstruct, mislead and delay the communication of material records and information relating to violations of a federal health care offense to criminal investigators.
All in violation of Title 18, United States Code, Sections 1518(a) and 2.
19. On April 9, 2010, in United States v. David Quang Pham, DPM, the United States District Court of the Eastern District of Missouri issued a final judgment (“federal judgment”) finding Pham guilty of obstruction of a criminal investigation.  Pham was ordered to pay a special assessment of $100 and to pay restitution to Medicare and Medicaid in the total amount of $70,000.  Pham was committed to the custody of the United States Bureau of Prisons and ordered to be imprisoned for a total term of five months.  Upon release from imprisonment, Pham was ordered to be on supervised release for a term of two years.  He was also ordered to participate in the Home Confinement Program for a period of five months and to participate in a mental health program.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Pham has committed an act for which the law allows discipline.
  The Board argues there is cause for discipline under § 330.160:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *
(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;

(5) Incompetency, misconduct, repeated negligence, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

*   *   *

(13) Violation of any professional trust or confidence[.]

A person commits the crime of obstruction of a criminal investigation of health care offenses under 18 U.S.C. § 1518(a):

Whoever willfully prevents, obstructs, misleads, delays or attempts to prevent, obstruct, mislead, or delay the communication of information or records relating to a violation of a Federal health care offense to a criminal investigator shall be fined under this title or imprisoned not more than 5 years, or both.
Principals under 18 U.S.C. § 2 provides:

(a) Whoever commits an offense against the United States or aids, abets, counsels, commands, induces or procures its commission, is punishable as a principal.

(b) Whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the United States, is punishable as a principal.
We have also found that Pham committed the underlying conduct that formed the basis of the guilty plea and conviction.

Criminal Offense – Subdivision (2)

Reasonably Related


Reasonable relation is a low threshold.  To relate is to have a logical connection.
  The crime of obstruction of a criminal investigation of health care offenses is reasonably related to the podiatrist’s duties to provide health care to patients as set forth in § 330.010.  We find cause for discipline under § 330.160.2(2).

Essential Element


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  An essential element is one that must be proven for a conviction in every case.
  It would be possible to commit the crime of obstruction of a criminal investigation of health care offenses without committing fraud.  Dishonesty, however, is an essential element of the crime.  We find cause for discipline under § 330.160.2(2).

Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.


We determine that obstruction of a criminal investigation is a Category 3 crime.

In this case, Pham created records in order to receive compensation for services.  Although the crime itself does not always involve fraud, it did in this case.  The crime involves moral turpitude.  There is cause for discipline under § 330.160.2(2).
Obtain Compensation – Subdivision (4)


Fraud has been defined above.  Deception is the act of causing someone to accept as true what is not true.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  


As noted above, Pham committed fraud, deception and misrepresentation when he created false records in order to receive compensation for services.  There is cause for discipline under § 330.160.2(4).

Professional Standards – Subdivision (5)


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Negligence is defined as “the failure to use that degree of skill and learning ordinarily used under the same or similar circumstances by members of [the] . . . profession.”
  Fraud, misrepresentation and dishonesty were defined previously.

Pham’s actions were willful and intentional.  He committed misconduct, fraud, misrepresentation, and was dishonest.  Because the mental states for misconduct and negligence/gross negligence are mutually exclusive, we find no cause to discipline for the latter.  Although his conduct was serious, the allegations involved paperwork rather than patient care.  The Board did not show that Pham has the “state of being” showing that he is unable or unwilling to function properly in the profession.


There is cause for discipline under § 330.160.2(5) for misconduct, fraud, misrepresentation, and dishonesty.  He is not subject to discipline for repeated negligence, gross negligence, or incompetency.
Professional Trust – Subdivision (13)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


Pham’s conduct in falsifying records related to his patients violated their professional trust.  Having two conflicting sets of patient records calls into question the care that the patients’ actually received.  There is cause for discipline under § 330.160.2(13).

Summary

We find cause for discipline under § 330.160.2(2), (4), (5), and (13).  We cancel the hearing.

SO ORDERED on December 3, 2010.



__________________________________
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