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DECISION

  There is cause to discipline Kimberly Le Pham because the Missouri Board of Cosmetology and Barber Examiners’ (“the Board”) issuance of her cosmetology license without examination was based upon a material mistake of fact about Illinois’ minimum education requirement for licensure eligibility.  
Procedure


 On October 19, 2007, the Board filed a complaint against Pham.  We served Pham with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on November 1, 2007.   Pham did not respond.  We held our hearing on April 18, 2008.  Tina M. Crow Halcomb represented the Board.  The case became ready for decision on June 13, 2006, when Pham’s brief was due.
Findings of Fact


1.
On January 22, 2007, the Illinois Department of Professional Registration issued a cosmetology license to Pham, which was to expire on September 30, 2007.
  

2.
On April 7, 2007, Pham signed her “application for reciprocity as a registered cosmetologist” in Missouri (“application”).
  The Board received the application on May 1, 2007.

3.
Pham stated in her application that in Illinois the minimum age requirement for license is 16 and that the minimum education requirement is high school.  The application did not call for, and she did not represent, what educational level she had achieved.

4.
When Pham completed her application, she was aware that in order to receive a cosmetology license through reciprocity in the State of Missouri that the licensure requirements from Illinois must be substantially equal to the requirements in Missouri. 

5.
On July 5, 2007, the Board granted the application and issued by reciprocity a Class CA Cosmetology license (“license”) to Pham.

6.
The Board issued a license to Pham because the staff person processing Pham’s application relied upon her representation that Illinois’ minimum education level for a cosmetology license was high school.    

7.
When the technician who was scanning the applications realized that the Board may have issued Pham’s license in error, she brought the matter to the attention of the Board’s Executive Director.  

8.
On July 20, 2007, Pham received a letter from the Board’s executive director advising Pham that after further review of her application, the Board found that it had issued her license in error.


9.
The Board received no response from Pham.
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.


The Board contends that there is cause for discipline under § 329.140.2(11)
 for the Board’s:

[i]ssuance of a certificate of registration or authority, permit or license based upon a material mistake of fact[.]

A mistake of fact is “an erroneous belief not in accord with the facts.”
  The dictionary definition of “material” is “of real importance or great consequence : SUBSTANTIAL . . . ESSENTIAL . . . requiring serious consideration by reason of having a certain or probable bearing[.]”
  Section 329.140.2(11)
 does not require that the licensee have contributed to the mistake in any way, just that the Board issued the license based on its own mistake as to a material fact.

The Board issued Pham’s license without requiring her to take an examination because the Board issued it based on her having an Illinois cosmetology license.  The Board alleges that it was mistaken about the minimum age and minimum education requirements for a cosmetology license in Illinois:


14.  Respondent stated in her application that the minimum age requirement in Illinois for license is 16 and that the minimum education requirement is high school.  However, the State of Illinois requires that each applicant must have a minimum 8th grade education.


Section 329.130 requires for licensure by reciprocity: 
1.  The board shall grant without examination a license to practice cosmetology to any applicant who holds a current license that is issued by another state, territory of the United States, or the District of Columbia whose requirements for licensure are substantially equal to the licensing requirements in Missouri at the time the application is filed or who has practiced cosmetology for at least two consecutive years in another state, territory of the United States, or the District of Columbia.

(Emphasis added.)  The Board alleges in its complaint:


15.  The licensure requirements in the State of Illinois are not substantially equal to the requirements in the State of Missouri, in that, Illinois does not have a minimum age requirement of 17 years of age, does not meet the minimum high school requirement completion of the tenth grade or the (10) high school credits or require a board certified practical examination as required pursuant to § 329.050, RSMo.

Section 329.050 provides Missouri’s qualifications for cosmetology licensure as follows:

1.  Applicants for examination or licensure pursuant to this chapter shall possess the following qualifications:
(1) They must be persons of good moral character, have an education equivalent to the successful completion of the tenth grade and be at least seventeen years of age;
*   *   *

(4) They shall have passed an examination to the satisfaction of the board.
(Emphasis added.)


The qualifications for licensure as a cosmetologist in Illinois are set forth in 225 ILCS 410/3-2, which provides:

(1) A person is qualified to receive a license as a cosmetologist who has filed an application on forms provided by the Department, pays the required fees, and:

a.  Is at least l6 years of age; and

b.  Is beyond the age of compulsory school attendance or has received a certificate of graduation from a school providing secondary education, or the recognized equivalent of that certificate; 
*   *   *

d.  Has passed an examination authorized by the Department to determine eligibility to receive a license as a cosmetologist[.]
(Emphasis added.)
I.  Minimum Age

The Board failed to prove that it made a mistake about Illinois’ minimum age requirement.  Pham correctly stated on her application that it was 16 years.  Furthermore, Board member Betty Leake testified:
  


Q   The age requirement, Missouri requires you to be at least 17 years of age.  I believe Illinois statute says 16 years of age.  In your opinion is that a substantial issue?

A   No, no.  I mean, it's just a matter of maturity.  And that doesn’t really have much to do with age.  


Leake’s opinion has credibility because of her experience as an instructor in cosmetology aesthetics in the public schools and in cosmetology licensing.  We conclude that the difference in minimum age is immaterial and that any mistake as to Illinois’ minimum age requirement is not cause for discipline under § 329.140.2(11).
 

II.  Minimum Education


The Board’s contention about Illinois’ minimum education requirement is complicated by the fact that in its complaint, in its evidence, and in its written argument, it maintains that Illinois requires only an eighth grade education as a minimum education requirement.  For instance, the Board presented the opinion testimony of Leake about the material difference between eighth and tenth grade educations when cosmetologists deal with customers:

 
Q   Now, the educational requirement, in Missouri it is a tenth-grade education?

A   Yes.

Q   In your opinion is that different substantially from an eighth-grade education?

A   Absolutely.

Q   Why?

A   The main reason is because of communication.  When the client walks in and you're standing behind the chair, and sometimes with an eighth-grade education you cannot determine exactly what the client is asking for.  So because of 

communication, word vocabulary and so on, there is not any comparison.
As we indicated before, Leake’s opinions on such matters are credible.  

However, the Board is still mistaken about Illinois’ minimum education requirement.  There is no mention in Illinois’ licensure statute about an eighth grade minimum education.  
225 ILCS 410/3-2(1)b requires a high school diploma, or recognized equivalent, or that the applicant be “beyond the age of compulsory school attendance[.]”  105 ILCS 5/26-1 provides that the compulsory age for school attendance in Illinois is between 7 and 17 years of age:

§ 26-1. Compulsory school age-Exemptions. Whoever has custody or control of any child between the ages of 7 and 17 
years (unless the child has already graduated from high school) shall cause such child to attend some public school in the district wherein the child resides the entire time it is in session during the regular school term, except as provided in Section 10-19.1, and during a required summer school program established under Section 10-22.33B; provided, that the following children shall not be required to attend the public schools[.]
(Emphasis added.)  The Board’s notion that Illinois had an eighth grade minimum education requirement came from its reliance on an Internet Web site “www.beautyschoolsdirecotry.com,” a printout of which the Board submitted as its Exhibit 4.  The Web site indicates that “Each applicant must have a minimum 8th grade education.”  That is an outdated reference to the version of 225 ILCS 410/3-2 that was effective before its amendment in 2005.  Before the amendment, 225 ILCS 410/3-2(1)b provided that a person was qualified to be licensed as a cosmetologist who “[h]as graduated from an eighth grade elementary school or its equivalent[.]”  The 2005 amendment changed the provision to its current form, as quoted above.


Nevertheless, the Board’s continuing mistaken notion of Illinois’ minimum education requirement does not impair the merits of its contention that the Board issued the license because of a mistaken reliance on Pham’s indication that Illinois’ minimum requirement was a high school education.  Further, Illinois’ minimum education requirement effective when Pham applied to the Board would allow someone who is beyond 17 years old, but who has no formal education, to become licensed if they meet the other requirements.  The disparity between Illinois’ age-based qualification and Missouri’s tenth grade minimum education qualification is material.  Simply because a person survives to a certain chronological age does not mean that the person possesses the skills that education provides.  Most essential of those skills for a cosmetologist is the ability to read because of the need to understand the written instructions and safety warnings that accompany the products and equipment that cosmetologists use.  Also 
important are mathematical skills needed to calculate the amount of materials needed in operations involving shampooing, dyeing, and the like, and skills needed to calculate the cost of services and change to be given in cash transactions.  

The Board has established that it issued Pham’s license because of a material mistake of fact as to the minimum education that Illinois requires for licensing a cosmetologist.  Therefore, there is cause for discipline under § 329.140.2(11).

III.  Examination Requirements

At the hearing, the Board submitted testimony about whether Illinois’ examination requirements are substantially equal to Missouri’s.  This issue is beyond the scope of the complaint.  While paragraph 15 of the complaint alleges that Illinois’ requirement is not substantially equal to Missouri’s, it fails to allege that the Board made a mistake of fact about Illinois’ examination requirements.  

Even if the complaint had provided proper notice, the Board failed to bear its burden of proof at the hearing.  The Board presented no authoritative evidence as to what Illinois’ examination requirements are and no evidence that it made a mistake of fact about those requirements.  Even though a Board witness provided her good-faith opinion about the way that Missouri’s practice of giving examinations differed from Illinois’,
  when comparing two states’ legal requirements for licensure, we need to base our legal conclusions upon the precise words of those laws, not upon a witness’ summary.    


Accordingly, we can make no conclusion that the Board made a material mistake of fact as to the examination requirements that would be cause for discipline under § 329.140.2(11).

Summary


There is cause for discipline under § 329.140.2(11)
 because the Board issued Pham a license based on a material mistake of fact as to Illinois’ minimum education requirement for licensure.  

SO ORDERED on July 8, 2008.



________________________________



JOHN J. KOPP       


Commissioner

	�Pham is deemed to have admitted the Board’s request for admissions, served on Pham on January 9, 2008, because she failed to respond within 30 days.  Rule 59.01(a), as applied to our proceedings by 1 CSR 15-3.420(1) and § 536.073.2, RSMo 2000.  Paragraph 2 of the request for admissions states:  “You hold a Class  CA Cosmetology license issued by the Illinois Board on January 22, 2007, license number 011-276830.”  Other than that deemed admission, the record is silent as to whether Pham continued to hold an Illinois cosmetology license after September 30, 2007, and whether she continues to hold one now.  


	�Although the term “reciprocity” is not used in the statute authorizing this type of licensure, the term  is commonly used to indicate that a licensing authority will issue a license without examination because the applicant is licensed in another jurisdiction.


	�Section 621.045.  Statutory references are to RSMo Supp. 2007, unless otherwise noted.  


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�RSMo 2000.


	�In Re Estate of Hysinger, 785 S.W.2d 619, 624 (Mo. App., E.D. 1990) (citing Restatement (Second) Contracts, § 151 (1979)).  


	�Webster's Third New Int'l Dictionary 1392 (unabr. 1986).


	�RSMo 2000.


	�Tr. at 10.


	�RSMo 2000.


	�Tr. at 10.


	�P.A. 94-451, § 10, effective December 31, 2005.  


	�RSMo 2000.


	�The Board’s witness claimed that while the Board required both the written and practical examinations to be “board-certified,” Illinois required only its written examination to be board-certified.  The witness claimed that Illinois allowed each cosmetology school to give its own practical examination without having to meet any standards.  Tr. at 13-14.  


	�RSMo 2000.


	�RSMo 2000.
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