Before the

Administrative Hearing Commission

State of Missouri

PERSHING W. PETTERSON,
)



)



Petitioner,
)




)


vs.

)

No. 98-2413 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On August 14, 1998, Pershing W. Petterson filed a complaint challenging the Director of Revenue’s July 28, 1998, final decision assessing him 1993 Missouri income tax, interest, and additions.  We opened case No. 98-2413 RI on that complaint.  On June 3, 1999, Petterson filed a complaint challenging the Director’s May 2, 1999, final decision assessing him Missouri income tax, interest, and additions for 1989 through 1992 and 1994.  We opened Case No. 99-1665 RI on that complaint.  On September 27, 1999, we issued an order consolidating Case 

No. 99-1665 RI into Case No. 98-2413 RI.  


This Commission convened a hearing on the consolidated case on November 15, 1999, at the Livingston County Courthouse in Chillicothe, Missouri.  We had changed the location of the hearing at Petterson’s request.  Petterson represented himself.  Senior Counsel Ronald C. Clements represented the Director.


The parties elected to file written arguments.  We allowed the parties until July 14, 2000, to file any objection to the reconstructed Respondent’s Exhibit A.  Petterson filed an objection on July 12, 2000.  We overrule the objection.    

Findings of Fact

1. Petterson was a Missouri resident during the periods at issue.  Petterson willfully did not file federal income tax returns or Missouri income tax returns.  

2. A “contract” dated September 1,1986, purports to create Banner Farms as a “contractual company.”  According to the contract, the settlor conveyed certain property to the trustee.  Although Petterson was the settlor, he was named nowhere in the contract, nor did he sign it.  The contract does not describe the property, which was farmland owned by Petterson.  Colonial Heritage Corporation was named as the trustee.  Edward Skinner, who purported to act as Petterson’s accountant and tax adviser, helped Petterson to establish the contract.  Skinner is not a lawyer or CPA.
  The contract purported to create an “Unincorporated Business Organization by Contract.”  All “capital units” in the company were to be issued to the settlor, and the income was to be distributed to the holder of the capital units.  The contract provided that the Board of Trustees shall appoint a secretary, “whose duties and powers shall be to serve as a Protector of the interest of the Capital Unit Holders thereof[.]”  Petterson’s wife was appointed as the secretary.  

3. The IRS conducted a review and determined that Petterson’s federal adjusted gross income was as follows:  

YEAR


FEDERAL ADJUSTED 

GROSS INCOME

1989
$24,623

1990
$71,979

1991
$28,667

1992
$12,877

1993
$12,615

1994
$15,215

4. On March 7, 1997, the IRS issued a notice of deficiency assessing federal income tax against Petterson as follows:  

YEAR


FEDERAL INCOME

TAX

1989
$4,860

1990
$19,184

1991
$5,459

1992
$2,281

1993
$2,194

1994
$2,513

Petterson did not file a petition with the United States Tax Court appealing the IRS notice of deficiency.


5.  The Director received notice of the IRS’s examination.  The Director issued notices of adjustment determining that for purposes of Missouri income tax, Petterson had federal adjusted gross income and Missouri taxable income as follows:  

YEAR
FEDERAL ADJUSTED GROSS INCOME

MISSOURI TAXABLE INCOME

1989
$24,623
$17,228

1990
$71,335
$49,514

1991
$28,063
$19,762

1992
$12,259
$7,013

1993
$12,011
$6,725

1994
$14,635
$8,906

6. The Director issued notices of deficiency assessing Petterson Missouri income tax,  additions, and penalty, as follows, plus interest:

YEAR
TAX
ADDITIONS
PENALTY

1989
$808.68
$202.17
$58.00

1990
$2,745.84
$686.46
$198.00

1991
$961.00
$240.25
$69.00

1992
$213.00
$53.25
$0

1993
$199.00
$49.75
$0

1994
$312.00
$78.00
$0


7.  The Director issued final decisions upholding the notices of deficiency, plus additional accrued interest.  

Conclusions of Law


Petterson has the burden to prove that he is not liable for the amounts that the Director assessed.  Section 136.300.1, RSMo Supp. 1999,
 and section 621.050.2.


Section 143.011 imposes a tax on the Missouri taxable income of every Missouri resident.  Petterson was a Missouri resident during the periods at issue.  Section 143.111 provides that the Missouri taxable income is the Missouri adjusted gross income less certain deductions.  Missouri adjusted gross income is based on federal adjusted gross income.  Section 143.121.1.  

I.  Subpoenas of IRS Officials


Petterson argues that he subpoenaed officials who are presently or were formerly employees of the IRS, and that they failed to appear at the hearing.  He argues that we should have applied to the circuit court for an order to enforce the subpoenas under section 536.077.  We explained to Petterson at the hearing that the circuit court has the power to enforce the subpoenas and that we have no control over the IRS.  (Tr. at 6.)  Petterson did not ask this Commission to apply to the circuit court for an order enforcing the subpoenas.  The United States Attorney filed a letter with this Commission objecting to the subpoenas.  Even if the witnesses had appeared, they would not have helped Petterson’s case.  Petterson had the burden to show that his federal adjusted gross income was other than what the Director assessed.  Petterson did not meet that burden.  

II.  Income Tax

A.  Protests Against the Income Tax


Petterson argues that Congress had no power to levy an income tax, that the income tax is voluntary, and that no inhabitants of the 50 states are required to file and pay federal income tax.  Protests against federal income tax have been rejected by the courts.  May v. C.I.R., 752 F.2d 1301, 1302-03 (8th Cir. 1985); see also U.S. Const. amend. XVI.  Further, Petterson’s state tax liability, not his federal tax liability, is the issue in this case.  This Commission, as an administrative tribunal, has no power to declare any provision of law invalid.  State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc 1982).  Therefore, we must apply the provisions of Chapter 143, RSMo, imposing an income tax.  


Petterson also asserts certain points regarding the IRS.  Petterson asserts that the IRS was not created by an act of Congress, that the IRS notice was outside the IRS’s territorial jurisdiction, that there is no basis in the Internal Revenue Code for a notice of deficiency, and that the IRS penalty provisions do not apply to him.  Petterson argues that he returned the IRS presentments “without dishonor” and that he is a non-resident alien who is not subject to federal income tax.  These points are immaterial to Petterson’s case because he had the opportunity to disprove any amounts determined by the IRS.  Although Missouri taxable income is based on federal adjusted gross income, section 143.121, Missouri is not bound by the federal determination of federal adjusted gross income.  Buder v. Director of Revenue, 869 S.W.2d 752, 753-54 (Mo. banc 1994).  

B.  Role of Banner Farms


Petterson asserts that he had no income.  He argues that any income of Banner Farms is totally irrelevant to his liability.  Petterson claims that Banner Farms is a business trust.  26 C.F.R. section 301.7701-4 provides:  


(a) Ordinary trusts.  In general, the term “trust” as used in the Internal Revenue Code refers to an arrangement created either by a will or by an inter vivos declaration whereby trustees take title to property for the purpose of protecting or conserving it for the beneficiaries under the ordinary rules applied in chancery or probate courts.  Usually the beneficiaries of such a trust do no more than accept the benefits thereof and are not the voluntary planners or creators of the trust arrangement.  However, the beneficiaries of such a trust may be the persons who create it and it will be recognized as a trust under the Internal Revenue Code if it was created for the purpose of protecting or conserving the trust property for beneficiaries who stand in the same relation to the trust as they would if the trust had been created by others for them.  Generally speaking, an arrangement will be treated as a trust under the Internal Revenue Code if it can be shown that the purpose of the arrangement is to vest in trustees responsibility for the protection and conservation of property for beneficiaries who cannot share in the discharge of this responsibility and, therefore, are not associates in a joint enterprise for the conduct of business for profit.  


(b) Business trusts.  There are other arrangements which are known as trusts because the legal title to property is conveyed to trustees for the benefit of beneficiaries, but which are not classified as trusts for purposes of the Internal Revenue Code because they are not simply arrangements to protect or conserve the property for the beneficiaries.  These trusts, which are often known as business or commercial trusts, generally are created by the beneficiaries simply as a device to carry on a profit-making business which normally would have been carried on through business organizations that are classified as corporations or partnerships under the Internal Revenue Code. . . . The fact that any organization is technically cast in the trust form, by conveying title to property to trustees for the benefit of persons designated as beneficiaries, will not change the real character of the organization if the organization is more properly classified as a business entity under Sec. 301.7701-2.   


Under IRS regulations, a business organization may be more appropriately classified as a business entity, even though it is in trust form, and the owner of the entity may be held taxable.  26 C.F.R. sections 301.7701-4(b), 301.7701-2, 3301.7701-3.  Similarly, income from a grantor trust may be attributed to the grantor.  26 U.S.C. section 677.  Petterson argues that the IRS trust 

office has never challenged the validity of Banner Farms.  However, the IRS has found Petterson liable for federal income tax. 


Petterson further argues that the trust is tax exempt under 26 U.S.C. section 651, which provides that income required to be distributed shall be deducted from the taxable income of the trust.  However, that provision addresses the computation of the taxable income of the trust, whereas Petterson’s income is the issue in this case.  


Without deciding the validity of the “trust” agreement, we conclude that Petterson has not met his burden to show that income should not be attributed to him.  The IRS and the Director attributed income to Petterson, and he has not presented facts to show that the income should not be attributed to him for purposes of Missouri income tax.  Petterson has not met his burden of proof.  


Therefore, we conclude that Petterson owes Missouri income tax for 1989 through 1994 as the Director assessed.  Interest applies as a matter of law.  Section 143.731.1. 

III.  Additions and Penalty


The Director also assessed additions for Petterson’s failure to timely file returns.  Section 143.741.  The taxpayer is not liable for the additions if the taxpayer shows an absence of willful neglect. Hewitt Well Drilling & Pump Serv., Inc. v. Director of Revenue, 847 S.W.2d 795, 798-99 (Mo. banc 1993).  There is willful neglect when taxpayers “could not have had a good faith belief that they were not subject to tax.”  Id. at 799.  In Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995), the Missouri Supreme Court noted that “even where a taxpayer relies on professional advice, that reliance is not always sufficient to avoid a penalty” (citing Allen v. C.I.R., 925 F.2d 348, 353 (9th Cir. 1991)).  In cases such as Allen, the courts have held that the 

taxpayer’s reliance on professional advice must be reasonable.  See also Note, When Should a Taxpayer’s Reliance on a Tax Adviser Serve as a Defense to the Imposition of Negligence Penalties?, 45 Tax Lawyer 1046 (1992).  


Section 143.481 provides:  

An income tax return with respect to the tax imposed by sections 143.011 to 143.996 shall be made by the following:  


(1) Every resident individual who has a Missouri adjusted gross income of one thousand two hundred dollars or more and who is required to file a federal income tax return[.]


Petterson argues that he was not required to file a federal income tax return because he had no income.  Petterson was required to file a federal income tax return for each year at issue.  26 U.S.C. section 6012.  We have found that Petterson’s failure to file Missouri returns was willful.  It is clear that Petterson intended to evade tax even though he knew that he had income.   Therefore, Petterson is liable for additions as the Director assessed.  


Section 143.761.1 provides a penalty for the underpayment of estimated tax.  Petterson has not shown that any exception applies.  Petterson has failed to meet his burden to prove that he is not liable for a penalty as the Director assessed.  

Summary


Petterson is liable for Missouri income tax, additions, and penalties as follows, plus interest:  

YEAR
TAX
ADDITIONS
PENALTY

1989
$808.68
$202.17
$58.00

1990
$2,745.84
$686.46
$198.00

1991
$961.00
$240.25
$69.00

1992
$213.00
$53.25
$0

1993
$199.00
$49.75
$0

1994
$312.00
$78.00
$0


SO ORDERED on July 18, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�The relationship of Colonial Heritage to Skinner or Petterson is not explained in the record.  


�The Director’s figures for federal adjusted gross income differ from the IRS figures because the Director did not accept one of the adjustments made by the IRS for each year from 1990 through 1994, thus resulting in a lower income figure for Petterson.


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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