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DECISION
We grant the motion to dismiss that the State Board of Registration for the Healing Arts (“the Board”) filed.   We dismiss the complaint of Gabrielle Peton, M.D., for lack of subject matter jurisdiction.
  
Procedure

On December 24, 2008, Peton filed a complaint seeking review of what she contends is the Board's denial of her application for licensure as a physician and surgeon.  On February 25, 2009, the Board filed an answer.  On March 27, 2009, the Board filed a motion to dismiss for lack of jurisdiction.  The Board contends that it has not denied Peton's application or, in the alternative, if we determine that the Board denied Peton's application, she filed her appeal untimely.  The Board relies on documents outside of the pleadings to establish the facts on which 
it bases the motion to dismiss.
  On June 4, 2009, the Board filed an amended motion to dismiss to correct some typographical errors, but still relying on the same documents as submitted with the original motion to dismiss.  

We granted Peton leave to file an amended complaint as of June 8, 2009.  Peton amended her original complaint to specify the various forms of relief she is seeking.  Among other remedies, she seeks an “unrestricted license to practice medicine.”

Also on June 8, 2009, Peton filed her response to the amended motion to dismiss.  Peton’s response includes copies of correspondence between her and the Board.
   
On June 10, 2009, we held a hearing on the motion to dismiss.  Peton participated by telephone without counsel.  Sreenu Dandamudi represented the Board.  The reporter filed the transcript on July 2, 2009.  Both parties have submitted written arguments, the last one filed on August 4, 2009.
Findings of Fact

1.
Peton applied to the Board for licensure as a physician and surgeon.  The Board sent her the application form with instructions.
  Included in the instructions is the statement:

INCOMPLETE APPLICATIONS WILL NOT BE CONSIDERED BY THE BOARD.  All required documentation must be received in our office before the file will be considered complete and reviewed.

Please be advised that incomplete applications on file in this office for one (1) year will be discarded.[
]  
2.
On November 5, 2001, Peton submitted to the Board an application for Missouri licensure as a physician and surgeon on the basis of the United States Medical Licensing Examination (“USMLE”) computer-based testing.
3.
By letter dated July 23, 2002, Tina Steinman, the Board's executive director, notified Peton of the Board's decision:

It was the Board's decision to advise you that you will be issued a Missouri license under terms of Probation upon successful completion of the following:

1.
Completion of the Federation of State Medical Boards’ Special Purpose Examination (SPEX) within two attempts;

2.
Documentation of your Continuing Medical Education hours for the period of 1996 to the present date;

3.
Obtain and provide documentation of an additional 75 hours of Continuing Medical Education with a minimum of 10 hours in medications related to psychiatric care;

4.
Direct your treating psychiatrist to submit quarterly reports to the Board regarding your care and treatment.

Again Dr. Peton, upon completion of the above the Missouri Board of Healing Arts will issue you a license under the terms of Probation.[
]
4.
By letter dated August 9, 2002, Peton responded to the Board's decision by asking a number of questions, which she requested be answered within ten days of the date of her letter:
1.
Most action taken by the Board is referenced with a statute, rule or regulation.  What statute, rule or regulation is the Board's decision based upon?

2.
The letter does not indicate when the test and CME are to be completed.  Is there a time frame in which these items need to be completed?

3.
Where do I get information about the SPEX?

4.
According to the letter, I will receive a license under terms of Probation upon completion of 1 – 4 listed.  What are the terms of the Probation and the purpose?

5.
What other options are available to me?[
]
5.
By letter dated August 15, 2002, Steinman responded:
 
In response to your recent letter, this is to advise that Chapter 334 RSMo. and its accompanying rules and regulations require the Board to assess a physician’s competence before issuing them a license.  Based upon review of your application and the information you provided during your appearance before the Board's Licensure Committee, it was the Board's decision that it would be necessary for you to complete the steps outlined in the Board's letter to you dated July 23, 2002 before a license could be issued.  The Board did not specify a time frame in which the test and CME were to be completed nor did they specify the terms of the probation.  As requested, I have enclosed information regarding the Special Purpose Examination (SPEX).


In response to your last question, if you do not wish to comply with the Board's request you may send a letter stating such to the Board and it will be presented to them for their review and consideration.  If at that time, the Board would decide to deny your application for a permanent license then you would have the option to appeal the Board's decision to the Administrative Hearing Commission.[
]
6.
On August 22, 2002, the materials for the SPEX were forwarded to Peton.  By letter dated August 26, 2002, Pat Castleman, a licensure technician, informed Peton of the amount of the fee to take the examination and to whom to send the payment.
7.
By e-mail to Peton on August 27, 2002, Steinman responded to questions that Peton had set forth in a letter and during a telephone call.  Steinman informed Peton that the Board would not fund Peton's expenses incurred for CME courses, SPEX or other requirements.  Further, Steinman stated:

In response to your second question, the Board is charged with ensuring that only competent physicians are authorized to practice medicine in the State of Missouri.  Chapter 334.100.2(5)RSMo. states that incompetency is a basis for denial of a licensure application.

Rule 4 CSR 150-1.010 states that it is the mission of the Board to protect the citizens of the State of Missouri through the licensing of physicians, assessing their competency to practice and their moral character.

In response to your third question, the Board did not state a timeline in which you must complete the requirements outlined in their letter to you.  Your application remains in a pending/tabled status.  If you wish to appeal the Board’s decision to table action on your application then I would suggest that you consult your own legal counsel for advice on how to proceed.  If you want the Board to reconsider their decision to table action on your application and render a decision on whether to issue you a license or deny your license application, please advise me in writing.  If the Board’s decision is to deny your application for licensure, then you will have 30 days from the date of the denial to appeal their decision to the Administrative Hearing Commission.[
]
8.
After more than a year had passed, Castleman wrote to Peton by letter dated October 27, 2003.  Castleman reminded Peton that in July 2002, the Board had advised her that it would issue a Missouri license under terms of probation when Peton successfully met the four conditions that the Board had set forth.  The letter states:  “Please submit a written explanation as to why you have not done what the Board requested and why you want to appear at the board meeting.”

9.
By letter dated November 21, 2003, Peton responded:
Please consider this letter the written notification you requested so that I may go before the Board of Healing Arts during their January meeting.  I would like to discuss the SPEX exam with the board.

Documentation of the previous CME and the 75 hours of Continuing Medical Education with a minimum of 10 hours focused on medications utilized in Psychiatry have be[en] provided to Pat Castleman earlier this week.

I will be meeting with Dr. Glenna Burton early next month and I am certain that you will receive her report in a timely manner.[
]

10.
By letter dated December 9, 2003, Steinman informed Peton that the Board had reviewed her letter of November 21, 2003.  She continued:

It was the Board's decision to deny your request to appear before them and to advise you that it will be necessary for you to complete the stipulations outlined in the Board's letter to you of July 23rd, 2002, including passage of the SPEX, if you wish to obtain a Missouri license.[
]

11.
The next correspondence between Peton and the Board occurred almost four years later when Peton sent a letter to the Board, dated September 30, 2007, stating:
I am ineligible to take the Spex [sic] Exam as requested by the Board.  Please provide necessary guidance so I may receive an unrestricted license to practice medicine.[
]

12.
By letter dated October 24, 2007, Steinman responded to Peton's September 30, 2007, letter:
. . . since it has been more than a year since you filed your application for a Missouri license, it will be necessary for you to complete a new application before the Board can consider your request.  An application can be downloaded from our website at www.pr.mo.gov.[
]

13.
By letter dated February 6, 2008, Peton stated to the Board:

I paid my fee.

I completed the application for medical licensure.

I appeared before The Board of Healing Arts as requested.

I have provided as The Board has requested following all rules and regulations.

I am requesting an unrestricted license to practice medicine in the state of Missouri.[
]
14.
By letter dated February 20, 2008, Steinman informed Peton:
I am in receipt of your letter of February 6, 2008 requesting an unrestricted license to practice medicine in the State of Missouri.  As you were advised in a letter dated October 24, 2007, before the Board will consider your request it will be necessary for you to complete a new application since it has been more than a year since you filed an application with the Board.  An application can be downloaded from our website at www.pr.mo.gov/healingarts.asp.[
] 

15.
By letter dated March 31, 2008, Peton reiterated the statements from her February 6, 2008, letter and stated:  “I am now ready to receive an unrestricted license to practice medicine in the state of Missouri.”

16.
By letter dated April 7, 2008, Board president Mark R. Tucker replied to Peton:

I received your letter of March 31, but I am not sure I understand your point.  Since it has been more than a year since you filed your application for licensure, you are required to re-file.

Additionally, I don’t understand why you are ineligible to take the SPEX examination, as we have requested.

At this point, we will not be able to process your application unless you can comply with our requirements.[
]

17.
Peton responded by letter dated June 17, 2008.  Peton asked for the citation to the Board's legal authority to require her to file a new application since it was more than a year after she filed her application.  She reiterated that the Board's response to her application should be the issuance of an unrestricted license to practice medicine or a denial of her application.  Peton offered to provide updated information if the Board would specify which information needs to be updated.  As to Peton's ineligibility to take the SPEX examination, Peton states:
· The website for the Federation of State Medical Boards states the following:

“Eligibility requirements for admission to the SPEX are dependent on your method of application.  To be eligible to take the examination through the board-sponsored process, you must have held a valid, unrestricted license in a United States or Canadian jurisdiction and otherwise have met eligibility requirements established by individual licensing boards pursuant to their statutory and regulatory provisions.”
· For your convenience, I have enclosed a copy of this statement as it is seen on the Federation’s website.

· I am ineligible to take the SPEX exam because I have never “held a valid, unrestricted license in a United States or Canadian jurisdiction”.
I reiterate:

· I paid my fee.

· I completed the application for medical licensure.

· I appeared before The Board of Healing Arts as requested.

· I have provided The Board has [sic] requested following all rules and regulations.

 I am now ready to receive an unrestricted license to practice medicine in the state of Missouri.[
]
18.
By letter dated July 8, 2008, Steinman advised Peton that the Board would take up Peton's June 17, 2008, letter in September 2008.
19.
By letter dated September 9, 2008, Steinman informed Peton:

During its most recent meeting, the Missouri State Board of Registration for the Healing Arts reviewed your letter of June 17, 2008 asking the Board to grant you an unrestricted license to practice medicine in the State of Missouri or deny your request.

It was the decision of the Board to advise you that because of the age of you application and the fact that things may have changed since your last application for licensure, that it will be necessary 
for you to complete a new application before the Board can render a decision on your request for a license.

An application for licensure can be obtained from our website[.
]

20.
By letter dated November 12, 2008, Peton repeats her refusal to submit another application.  She again requests that the Board provide her the information she requested in her June 17, 2008 letter.
21.
By letter dated November 26, 2008, Steinman informed Peton:

Dr. Peton, it was the decision of the Missouri State Board of Registration for the Healing Arts to advise you that due to the length of time that has expired since you completed your application for licensure, it will be necessary for you to complete and submit a new application and fee prior to the Board considering your request for licensure.  It will not be necessary for you to resubmit documents that were not subject to change (i.e. examination scores, post-graduate reference letters, etc.), however it is necessary for you to complete the application, submit the fee, and provide any documents that were subject to change  to include, but not limited to, activity statement, data banks, etc.[
]

22.
On December 24, 2008, Peton filed a complaint accompanied by Steinman's November 26, 2008, letter, which Peton contended “reflects a decision that wrongly denies Petitioner a license to practice medicine in the state of Missouri.”
Conclusions of Law

I.  Motion for Involuntary Dismissal

The Board requests that we do not reach the merits of Peton’s amended complaint and dismiss it for lack of subject matter jurisdiction because there is no refusal of the application to appeal or, in the alternative, because the appeal is untimely.  This constitutes a request for involuntary dismissal.
  We may grant a motion for involuntary dismissal based on a 
preponderance of “admissible evidence.”
  Admissible evidence, as defined in our regulation, includes “evidence admissible under the law.”
  The parties do not dispute the authenticity of the documents in the Board’s Exhibit A or in Peton’s Exhibit 1, nor do they object to our consideration of them.  We may consider evidence not objected to that has probative value.
  Accordingly, we admit the documents in the Board’s Exhibit A and Peton’s Exhibit 1 as evidence on the motion to dismiss.  
II.  Jurisdiction
A.  Whether the Board Refused to Grant the Application


The Board contends that there is no subject matter for the appeal because it never refused to grant Peton's application.  In the alternative, the Board contends that if we find that the Board's actions were tantamount to a refusal, Peton filed her appeal beyond the 30 days allowed after the latest action that could be construed as a refusal. 

“Being a creature of statute, the Administrative Hearing Commission has no more and no less authority than that granted it by the legislature in its laws creating and establishing the Commission[.]”
  Section 621.045.1 provides:

The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases . . . when an agency . . . refuses to issue . . . a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination:
*   *   *

Board of Registration for the Healing Arts[.]
(Emphasis added.)  Section 621.120
 provides:
Upon refusal by any agency listed in section 621.045 . . . to issue . . . a license of an applicant . . ., such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission. . . .
(Emphasis added.)  Section 334.100 provides:
1.  The board may refuse to issue or renew any certificate of registration or authority, permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of the applicant's right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.  As an alternative to a refusal to issue or renew any certificate, registration or authority, the board may, at its discretion, issue a license which is subject to probation, restriction or limitation to an applicant for licensure for any one or any combination of causes stated in subsection 2 of this section.  The board's order of probation, limitation or restriction shall contain a statement of the discipline imposed, the basis therefor, the date such action shall become effective, and a statement that the applicant has thirty days to request in writing a hearing before the administrative hearing commission.  If the board issues a probationary, limited or restricted license to an applicant for licensure, either party may file a written petition with the administrative hearing commission within thirty days of the effective date of the probationary, limited or restricted license seeking review of the board's determination.  If no written request for a hearing is received by the administrative hearing commission within the thirty-day period, the right to seek review of the board's decision shall be considered as waived.
(Emphasis added.) 

Subject matter jurisdiction concerns “the nature of the cause of action or the relief sought” and exists only when the tribunal “has the right to proceed to determine the controversy or question in issue between the parties, or grant the relief prayed.”[
]

Neither party disputes that the above-quoted statutes grant us subject matter jurisdiction when an agency listed in § 621.045.1 “refuses to permit an applicant to be examined upon his 
qualifications or refuses to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination[.]”
  The issue is whether the subject of our jurisdiction – a refusal to issue a license – has actually occurred.  The courts have interpreted “refusal” to include not only an agency’s express denial of an application, but also an agency’s conduct that has the same effect as an express denial.

In State Board of Registration for the Healing Arts v. De Vore,
 (“De Vore”) a physician, De Vore, filed an application for licensure.  The Board had previously licensed De Vore and then revoked his license after we had found cause for discipline based on De Vore’s felony convictions.  As the court described it:

An exchange of correspondence between appellant and the Board regarding appellant's obtaining licensure followed and continued until January 13, 1972.  On that date appellant was advised that the Board had decided to take no action on appellant's request for licensure.  Appellant then wrote the Administrative Hearing Commission stating the Board's decision to take no action on this request for licensure.[
]

We held a hearing and ordered the Board to “meet with Petitioner in the near future and conscientiously consider his qualifications as a candidate for licensure[.]”  The Board appealed, contending that the order was beyond our jurisdiction because the determination of whether an applicant was of good moral character was entirely in the Board's discretion and that the Board had already determined the issue regarding De Vore’s moral character when it had previously revoked his license.  The court agreed that our order granted a form of relief that was beyond our jurisdiction to award.  Nevertheless, the court ruled that we had the authority to hold a hearing 
and exercise our own discretion as to whether De Vore was qualified for licensure.  In determining our authority, the court held:
Section 161.302 [presently § 621.120] provides, inter alia, that upon refusal by an agency listed in § 161.272 [presently § 621.045] to permit an applicant to be examined upon his qualifications for licensure, the applicant may file a complaint with the Commission and have a hearing of the issues by the Commission.  If at the hearing, the applicant shall show that he [is] entitled to examination for licensure or licensure without examination, § 161.302 further requires the Administrative Hearing Commission to issue an appropriate order to accomplish such examination.  In this case, the Board's decision to take no action on appellant's application for consideration for licensure was a refusal to permit applicant to be examined upon his qualifications for licensure.[
]
(Emphasis added.) 

In Dore & Associates Contracting, Inc. v. Missouri Dept. of Labor & Industrial Relations Comm’n,
 (“Dore “) the state agency refused to hear Dore’s objection to a prevailing wage determination because the objection was filed more than thirty days after the determination had been filed with the Secretary of State’s office.  Dore contended that the agency’s refusal to hear its objection was reviewable as a non-contested case under § 563.150.
  The court held:
Chapter 536, “Administrative Procedure and Review,” states that “ ‘decision’ includes decisions and orders whether negative or affirmative in form.”  Mo.Rev.Stat. § 536.010(3) (1986).  Certainly the Department's refusal to hear Dore's objection falls within this definition of decision.  See generally State v. Garner, 459 S.W.2d 40, 44 (Mo.App.1970) (holding that a reviewable decision exists where an administrative body erroneously refused to exercise the power and authority imposed on it by law).[
]
(Emphasis added.) 


The court’s reliance on State ex rel. Maddox v. Garner,
 (“Maddox”) is problematic.  In Maddox, the division of health refused to consider a nursing home’s application for its annual license, returning the application and fee to the nursing home.  The issue before the court was whether there was a final decision in a contested case so that the nursing home could obtain judicial review of the nursing home’s action pursuant to § 536.140.
  The nursing home requested that the circuit court order the division of health to file its application and carry out the procedures that Chapter 198 required to process and decide the application.  The circuit court denied relief.  The Court of Appeals affirmed the circuit court.  The court concluded that because the division of health had not held the hearing that § 198.140
 required before granting or denying the application, and had not issued a final decision with findings of fact and conclusions of law, the circuit court had no record upon which to conduct the type of review that § 536.140 requires.  The court held:

“Where [as instant relator asserts] an administrative body erroneously refuses to exercise the power and authority imposed by law, mandamus is the appropriate remedy to compel such a body to proceed and hear the case upon the merits.”[
]


Contrary to the characterization that the Dore decision gave to Maddox, the Supreme Court had earlier cited Maddox for the proposition:

In approving or disapproving a pending application respondent exercises a quasi-judicial function and necessarily has an implied duty to rule expeditiously and promptly.  Mandamus affords an aggrieved applicant a remedy to compel respondent to rule on a pending application, if he refuses to act expeditiously and promptly, although he may not be compelled to rule in a particular manner.  State ex rel. Pedrolie et al. v. Kirby, 349 Mo. 1010, 163 S.W.2d 964, 967[5] (1942); State ex rel. Maddox v. 
Garner, 459 S.W.2d 40, 44[2] (Mo.App.1970); and 55 C.J.S. Mandamus § 135, p. 225. [
]

(Emphasis added.) 


Nevertheless, the Court of Appeals has continued to use Dore as support for the principle that agency inaction on a request can be considered tantamount to refusal.  In  Rees Oil Co. & Rees Petroleum Products, Inc. v. Director of Revenue,
 (“Rees”) the companies (“Rees”) sought a refund of petroleum transport fees paid into the Underground Storage Tank Insurance Fund from the Director of Revenue (“the Director”).  The Director refused to act because she claimed that the Department did not have the authority to grant refunds.  Rees appealed to us.  Relying on Dore, we decided that the Director, “by failing to act on [Rees'] refund claim, has effectively refused to consider and has denied the claim.”  The Director appealed.  

The Court of Appeals first determined whether there was any Director's decision for us to review.  The court condoned our reliance on Dore for the principle that an administrative agency's failure to act may constitute a decision denying a claim.  The court held that the Director did have the authority to make refunds and that by failing to act on the refund claim, the Director had “effectively refused to consider and has denied the claim.”
 
In our own decisions, we have in effect concluded that the Dore and Rees decisions established judicial principles that we must follow to determine when there is agency action tantamount to refusal.
  We note that the holdings in Dore and Rees are consistent with the court’s earliest holding in De Vore, which did not rely on Maddox. 
After the Court of Appeals’ decision in Rees, we decided Blanchard v. Missouri Bd. for Architects, Professional Engineers, Professional Land Surveyors and Landscape Architects.
 Blanchard filed an application for relicensure as a landscape architect on March 12, 2005.  On May 5, 2005, the licensing agency informed Blanchard that it had reviewed his application and requested additional information.  Instead of responding to the licensing agency’s request, Blanchard filed a complaint with us on June 29, 2005, pursuant to § 621.120.
  The licensing agency moved to dismiss for lack of jurisdiction on the basis that there was nothing for Blanchard to appeal.  We acknowledged the principle established in Rees that an agency’s failure to act “may constitute a decision denying a claim.”
  We noted the short amount of time that had elapsed between Blanchard’s filing of the application and the Board's request for more information.  We concluded that there was nothing for us to review because “there was insufficient time for us to conclude that the Board effectively denied Blanchard’s application for licensure.”
 
In Hospital Assoc. Team v. Director of Revenue,
 on June 27, 2005, the Hospital Association Team (“HAT”) applied for a refund of its overpayment of workers’ compensation tax.  Between that date and February 24, 2006, HAT made three more requests for the Director to make the refund requested.  The Director did not respond to the original application or to the subsequent correspondence.  Relying on Rees, we concluded, “The Director’s failure to respond to HAT’s refund request was a denial of the refund claim, and we have jurisdiction under 
§ 621.050.1.”

In Bubenik v. Dept. of Health and Senior Services,
 we cited Rees and concluded that a three-month period after the filing of an application for a controlled substance registration, during which the licensing agency had not scheduled an informal conference, did not constitute a “refusal” that would give us jurisdiction of the applicant’s appeal.
In the instant case, Peton was informed by letter dated July 23, 2002, of the Board's decision on her application for licensure:  the Board would grant a probationary license if she complied with the four conditions set forth in the letter.  As the text of § 334.100.1 shows, a probationary license is not a “refusal” to issue a license, but is an “alternative” to an unrestricted license.
  From August 9 to 27, 2002, Steinman responded promptly to Peton's questions about the Board's decision.  From the text of Castleman’s October 27, 2003, letter, it appears that Peton made a request to appear before the Board.  Castleman requests an explanation as to “why you have not done what the Board requested.”
  By her letter dated November 21, 2003, Peton describes how she is beginning to comply with the Board's conditions of July 23, 2002, but still does not inform the Board that she cannot comply with the SPEX requirement.  She just says she wants to discuss the SPEX requirement with the Board.  By letter dated December 9, 2003, Steinman informed Peton that the Board denied her request to appear.  However, the Board's reminder to Peton that it still expects her to satisfy the July 23, 2002, conditions shows that the Board plans to honor its original decision to issue a probationary license upon satisfaction of the conditions.  
After Peton's November 21, 2003, letter, the Board did not hear from Peton for almost four years.  
The Board contends that its requirement that Peton now update her information by re-applying is consistent with the instructions it sent to Peton with the original application.  The instructions provide that “incomplete applications” will not be considered and will be discarded in one year.  The conditions that the Board required in 2002 involved Peton completing her application with more documentation and with the results of her SPEX examination.  Because Peton did not comply, her application has remained incomplete.  The Board asked her to re-apply so it could determine her fitness to practice on updated information.
There is no statute or regulation that expressly provides for a period of time in which the Board may require an applicant to file a new application.  Nevertheless, the law requires that the Board determine the completeness of applications and the fitness of applicants.
  We must interpret these statutes liberally to protect the health and safety of the public.  Also, we must use reason and common sense, avoiding absurd results, to allow the Board the discretion to fulfill its responsibilities to the general public when evaluating an applicant’s fitness to practice.
  We conclude that the Board's request in 2007 that Peton re-apply after she had allowed her application to languish for almost four years, was a reasonable attempt to gather the updated information that the Board needs to determine Peton's current fitness to practice.  
The courts, and this Commission in following the court’s rulings, have established the principle that there is a “refusal” to grant an application only when an agency expressly refuses to consider an application or refuses to make any response to an application and subsequent requests for action.  The Board's actions in regard to Peton were the opposite.  The Board gave her a decision on her application in 2002 and promptly responded to her further inquires.  It was 
Peton who allowed lapses in communication with the Board of more than one year and then for almost four years.  
The Board has shown by a preponderance of the evidence that it did not refuse to grant Peton's application on its merits and that all if its actions, including its request for Peton to re-apply, were taken in a good faith effort to determine on the most recent information available whether Peton meets the qualifications for licensure.  The evidence provides no basis for concluding that the Board's conduct was tantamount to a refusal.  Without a refusal of Peton's application, she has no right to appeal to us, and, accordingly, we have no jurisdiction to hear her appeal.  We have only the authority to dismiss her appeal.
  Therefore, we grant the Board's motion and dismiss Peton's appeal.
B.  Whether Peton Filed Timely

The Board presents an alternative argument in case we found that the Board's actions were tantamount to refusal.  The Board contends that if the refusal occurred, it was on October 24, 2007, the date of Steinman's letter informing Peton that she needed to re-apply.  Accordingly, the Board claims that Peton's filing of her appeal on December 24, 2008, falls outside the thirty-day appeal period that § 621.120 requires.  


Because we have found no conduct tantamount to refusal, we will not address this argument.  Furthermore, Peton claims that the refusal lies in the cumulative effect of the Board's entire course of action and not in any one event.  The courts have set down no criteria for us 
determine when § 621.120’s time period begins to run in such a situation, especially when there is no certified mailing of a notice, as § 621.120 requires to begin the thirty-day filing period for the appeal.  

SO ORDERED on August 25, 2009.


________________________________



NIMROD T. CHAPEL, JR. 


Commissioner
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