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David L. Peterson is subject to discipline because, in preparing appraisal reports, he: 
(1) used higher priced comparable sales to inflate property values and failed to disclose prior sales; (2) failed to set forth a description of the scope of work; (3) failed to identify property characteristics; (4) failed to state and support the effective age of properties and failed to explain how he obtained improvements on a property; (5) failed to use the income approach when it was applicable and explain the basis for departing from it; (6) failed to discuss the effect personal property had on value; (7) failed to include the required appraiser certification; (8) provided improper or insufficient support for his reasoning; (9) failed to comply with recognized appraisal methods and techniques; (10) committed substantial errors that significantly affected the appraisals; (11) created misleading and fraudulent appraisals; and (12) failed to seal appraisal reports.

Peterson is subject to discipline for (1) misconduct, dishonesty, fraud and misrepresentation in the performance of his duties as a real estate appraiser; (2) incompetence in developing, preparing and communicating appraisal reports; (3) violating the Uniform Standards of Professional Appraisal Practice (“USPAP”); (4) failing to exercise reasonable diligence in developing, preparing and communicating appraisal reports; and (5) violating professional trust or confidence.

Procedure

On September 16, 2005, the Missouri Real Estate Appraisers Commission (“the MREAC”) filed a complaint seeking to discipline Peterson.  On December 1, 2006, Peterson was personally served with a copy of the complaint, our notice of complaint/notice of hearing, a copy of orders dated December 28, 2005, April 19, 2006, and November 17, 2006, and a copy of a motion filed by the MREAC on November 15, 2006.

On April 16, 2007, we convened a hearing on the complaint.  Assistant Attorney General Craig H. Jacobs represented the MREAC.  Neither Peterson nor anyone representing him appeared.  The matter became ready for our decision on June 28, 2007, the date the MREAC’s brief was filed.

Findings of Fact

1. Peterson was licensed by the MREAC as a state-certified residential real estate appraiser.  His certificate was current and active at all relevant times, but expired on June 30, 2004.
Count I – Oakley Appraisal Report
2. On August 21, 2002, Peterson completed and signed a summary uniform residential appraisal report (“Oakley appraisal report”) for an existing single-family residence located at 2220 Oakley Avenue, Kansas City, Missouri, 64055 (“Oakley property”).  The effective date of the Oakley appraisal report was August 19, 2002.  This appraisal valued the Oakley property at $60,000.
3. Peterson did not identify the scope of work necessary to complete the assignment in the Oakley appraisal report.
4. In the Oakley appraisal report, Peterson listed personal property with the Oakley property.  He identified a refrigerator, a washer, and a dryer as personal property.  He also identified a microwave, a range, and an oven that might have been personal property if they were not fixtures.  But he did not adequately explain the effect of the personal property on the value or whether he considered the personal property at all while adjusting the Oakley property’s value.
5. While preparing the sales comparison approach for the Oakley appraisal report, Peterson used properties as comparable sales that were not similar to the Oakley property and, therefore, not comparable, in that:
a. each comparable sale was a three-bedroom home while the Oakley property was only a two-bedroom home;
b. Comparable No. 1 located at 2024 Montgall was a significant distance from the Oakley property;
c. Comparable No. 1 located at 2024 Montgall was 450 square feet (approximately 50%) larger than the Oakley property;
d. Comparable No. 2 was much newer; and
e. Peterson identified an inaccurate source for the sales information for Comparable No. 3 located at 2829 Oakley in that he identified “inspection” and “county” as the source when the source was a residential real estate sales contract that could not have been obtained from the county.

6. Properties that were more similar to the Oakley property than those Peterson used as comparable sales were located within the Oakley property’s neighborhood at the time of the Oakley appraisal report.
7. One property at 2207 Oakley had been rehabilitated and sold for $45,000 on January 18, 2002, approximately seven months prior to the effective date of the Oakley appraisal report.  Both properties, which were located on Oakley, were built in the late 1920’s (1926 and 1929), were two-bedroom houses, were of similar size (945 square feet and 927 square feet), and were represented to be in good condition and renovated.
8. The Oakley property was 76 years old at the time of the appraisal.  In the Oakley appraisal report, Peterson stated that the effective age of the property was 18 years old, but did not provide support for the reduced effective age.  Peterson indicated that the Oakley property had new carpet and interior paint and that the condition was good, but nothing else.  These would not have been adequate renovations to reduce the effective date so significantly.
9. The effective age determines the property’s depreciation.  If the effective age of a property is too low, the cost approach will be overstated.
10. Peterson did not use the income approach for the Oakley appraisal report.  At the time of the Oakley appraisal report, the income approach was applicable because there was adequate rental data in the subject property’s neighborhood.
11. The Oakley property sold on October 17, 2001, for $37,500.  The sale was listed as Multiple Listing Service (“MLS”) #1004687.  Peterson did not identify or analyze this prior sale of the Oakley property in the Oakley appraisal report.  Peterson did not summarize the information he analyzed, the appraisal procedures he followed, or the reasoning that supported his analyses, opinions, and conclusions.
12. Peterson did not place his seal on the Oakley appraisal report.
Count II
 - 112th Street Appraisal Report
13. On August 29, 2002, Peterson completed and signed a summary uniform residential appraisal report (“112th Street appraisal report”) for an existing single family residence located at 7400 E. 112th Street, Kansas City, Missouri, 64134-2936 (“112th Street property”).  The effective date of the 112th Street appraisal report was August 26, 2002.  This appraisal valued the property at $110,000.
14. The 112th Street property is a ranch style house located in the Ruskin Heights subdivision.
15. At the time of the 112th Street appraisal report, the 112th Street property was subject to a special assessment/homeowners association monthly fee.  Peterson did not list the 112th Street property’s special assessment/homeowners association monthly fee in the 112th Street appraisal report.
16. For use in the sales comparison approach for the 112th Street appraisal report, Peterson selected houses from the Colony Park, Stratford Estates, and Parklane subdivisions.
17. At the time of the 112th Street appraisal report, the range of sale prices for single- family housing in the Ruskin Heights subdivision was approximately $37,250 to $78,500.  
Peterson overstated the range of sale prices for single-family housing in the neighborhood as $50,000 to $150,000 in the 112th Street appraisal report.
18. At the time of the 112th Street appraisal report, the range of sale prices for single- family housing was:

a. approximately $75,000 to $113,500 in the Colony Park subdivision;

b. approximately $50,000 to $134,000 in the Stratford Estates subdivision; and
c. approximately $81,000 to $129,000 in the Parklane subdivision.

19. None of the properties chosen for the sales comparison approach was from the Ruskin Heights subdivision, even though many sales of similar properties were available in the Ruskin Heights subdivision.
20. Peterson made no adjustment in the 112th Street appraisal report for location.
21. All three of the comparable sales were split-level houses of superior design and quality of construction.  Peterson claimed that the quality of construction of the comparable properties was inferior to that of the 112th Street property, but made no adjustment for quality of construction.
22. All three of the comparable sales had partial basements while the 112th Street property was on a slab foundation, which is inferior to a partial basement.  No adjustment was made for this difference.
23. In the 112th Street appraisal report, Peterson adjusted the estimated site value of the 112th Street property under the cost approach by $5,000 for “As-is Value of Improvements.”  Peterson did not explain how he obtained this figure.  This figure describes things like landscaping and driveways.
24. In the 112th Street appraisal report, Peterson did not adequately summarize the information he analyzed, the appraisal procedures he followed, or the reasoning that supported the analyses, opinions, or conclusions.
25. Peterson did not use the income approach for the 112th Street appraisal report.  At the time of the 112th Street appraisal report, the income approach was applicable.
26. Peterson did not include a signed certification with the 112th Street appraisal report.  Peterson did not place his seal on the 112th Street appraisal report.
Count III
 - 35th Street Appraisal Report
27. On June 11, 2002, Peterson completed and signed a uniform residential appraisal report (“35th Street appraisal report”) for an existing single-family residence located at 2705 E. 35th Street, Kansas City, Missouri, 64128 (“35th Street property”).  The effective date of the 35th Street appraisal report was June 6, 2002.  This appraisal valued the property at $90,000.
28. The 35th Street appraisal report is incorrect in that neither the 35th Street property nor the comparable properties are within the boundaries of the neighborhood as Peterson described it.
29. Peterson misstated the price range for single-family homes in the 35th Street neighborhood as being between $40,000 and $120,000, when in fact the price range was approximately $12,000 to $80,000.  Peterson also misstated the predominate value of the properties in the subject property’s neighborhood as approximately $80,000 when in fact it was between $35,000 and $40,000.
30. The 35th Street property was being rented at the time of the appraisal, but Peterson did not provide the details of the lease or a copy of the lease in the 35th Street appraisal report.
31. In the sales comparison analysis of the 35th Street appraisal report, Peterson identified, as Comparable No. 2 and Comparable No. 3, sales that are not found on the commonly used MLS system.  There is no indication of where Peterson found the information on these properties.  These comparable sales represented that the property could be worth as much as $101,970.  The highest known sale from the neighborhood, based on the MLS system, was $75,900 represented by Comparable No. 1, located at 4324 Benton Boulevard.
32. Properties that were more comparable to the 35th Street property and that were from a more reliable source were located within the 35th Street property’s neighborhood at the time of the 35th Street appraisal report.  A property at 4311 Benton Boulevard could have been selected from the list to support a reasonably high value of $80,400, but was not used.
33. Peterson stated in the 35th Street appraisal report that distance allowances were necessary for the comparables, but he did not note any allowances for distance.
34. The 35th Street property was 80 years old at the time of the appraisal.  In the 35th Street appraisal report, Peterson stated that the effective age of the 35th Street property was 15 years old.  Peterson did not provide adequate support to justify the reduced effective age.  Peterson stated that the property had been “completely remodeled with new interior paint, new carpet, new linoleum, new kitchen & bathroom fixtures, new doors, and new kitchen appliances.”

35. In preparing the 35th Street appraisal report, Peterson failed to use the income approach.   At the time of the 35th Street appraisal report, the income approach was applicable to the appraisal assignment because the subject property was rental property and because there was adequate rental data in the 35th Street property’s neighborhood for the income approach.
36. On February 20, 2002, Bankers Trust Company sold the 35th Street property to Brighter Homes East, Inc., for $28,000.  This sale was less than a year before Peterson prepared the 35th Street appraisal report.
37. On June 3, 2002, Brighter Homes East sold the 35th Street property to Charley and Emma Fielder.  This sale was less than a year before Peterson prepared the 35th Street appraisal report.  Although this transaction was not recorded until June 18, 2002, Peterson knew or should have known about it because an appraiser must ask the owner how long he or she owned the property.
38. Peterson did not list either of these sales in the 35th Street appraisal report.  He stated that prior sales were “not applicable.”

39. The 35th Street appraisal report states, “Sale Price $ REFINANCE”
 when the 35th Street property was transferred just three days prior to the 35th Street appraisal report from Brighter Homes East, Inc., to the Fielders.
40. In the 35th Street appraisal report, Peterson failed to summarize the information he analyzed, the appraisal procedures he followed, and the reasoning that supported his analyses, opinions, and conclusions.
41. Peterson did not include a signed certification with the 35th Street appraisal report.  Peterson did not place his seal on the 35th Street appraisal report.
Count IV – Olive Appraisal Report
42. On June 11, 2002, Peterson completed and signed a uniform residential appraisal report (“Olive appraisal report”) for an existing single-family residence located at 3617 Olive 
Avenue, Kansas City, Missouri, 64109 (“Olive property”).  The effective date of the Olive appraisal report was June 5, 2002.  This appraisal valued the property at $101,000.
43. The Olive appraisal report states, “Sale Price $ REFINANCE”
 when, on the same date as the effective date of the Olive appraisal report, the Olive property was transferred to Ruben and Joyce Deperalta.
44. Peterson failed to identify prior sales of the Olive property as follows:
a. On August 8, 2001, the Olive property was transferred by Trustee’s Deed after sale at public auction for $57,843.52 to Wells Fargo Bank Minnesota, N.A.   This sale was less than a year before Peterson prepared the Olive appraisal report.

b. On March 1, 2002, Wells Fargo Bank Minnesota, N.A., sold the Olive property to Brighter Homes East, Inc.  This sale was less than a year before Peterson prepared the Olive appraisal report.

c. On June 5, 2002, the same day as the effective date of the Olive appraisal report, Brighter Homes East, Inc., transferred the Olive property to the Deperaltas.
45. In the Olive appraisal report, Peterson identified the owner of the Olive property as Ruben Deperalta and the lender/client as Pearl Mortgage Group, Inc.
46. Peterson did not identify any of the prior sales of the Olive property in the Olive appraisal report.  He stated that prior sales were “Not Applicable.”

47. Peterson stated that the price range of single-family housing in the Olive property’s neighborhood was between $30,000 and $120,000 when it was between $7,000 to $50,000.  
Peterson stated the predominate value as being approximately $90,000 to $100,000 instead of the actual predominate value which was in the $25,000 to $30,000 range.
48. In the Olive appraisal report, Peterson used comparable properties that were not found in the MLS database.  They were instead sales from Brighter Homes East, Inc., to a private party, as follows:
a. Comparable No. 1 was a sale of 3740 Benton Blvd., Kansas City, Missouri, from Brighter Homes East, Inc., to Chad Ullman;
b. Comparable No. 2 was a sale of 3311 Benton Blvd., Kansas City, Missouri, from Brighter Homes East, Inc., to Reginald and Sharon Stephens; and
c. Comparable No. 3 was a sale of 2920 Wabash Avenue, Kansas City, Missouri, from Brighter Homes East, Inc., to Ruben and Joyce Deperalta.
49. In the Olive appraisal report, Peterson failed to mention the involvement of Brighter Homes East, Inc., in the sales of the comparable properties and that Brighter Homes East, Inc., had transferred the property to Ruben and Joyce Deperalta on the same date as the effective date of the Olive appraisal report.
50. More objective comparable sales data was available through the MLS database.
51. There were properties within the subject property’s neighborhood that better represented the probable market value of the Olive property.  One was located at 3644 Bales, which was sold about a month earlier for $49,000. The property at 3644 Bales had been renovated.  Peterson did not use this property as a comparable sale.
52. Peterson did not identify the western boundary of the Olive property’s neighborhood in the Olive appraisal report.
53. In the Olive appraisal report, Peterson listed personal property included with the Olive property, but did not indicate what effect it might have on the value.  Because this was listed as a “Refinance” sale, personal property should not typically have been included.
Conclusions of Law 


We have jurisdiction to hear the MREAC’s complaint.
  The MREAC has the burden of proving that Peterson has committed an act for which the law allows discipline.
  We may infer a licensee’s mental state from his or her conduct “in light of all surrounding circumstances.”
  The MREAC argues that there is cause for discipline under § 339.532.2:

The [MREAC] may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any state-certified real estate appraiser, state-licensed real estate appraiser, or any person who has failed to renew or has surrendered his or her certificate or license for any one or any combination of the following causes:
*   *   *


(5) Incompetency, misconduct, gross negligence, dishonesty, fraud, or misrepresentation in the performance of the functions or duties of any profession licensed or regulated by sections 339.500 to 339.549;

(6) Violation of any of the standards for the development or communication of real estate appraisals as provided in or pursuant to sections 339.500 to 339.549;

(7) Failure to comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation;

(8) Failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report, or communicating an appraisal;

(9) Negligence or incompetence in developing an appraisal, in preparing an appraisal report, or in communicating an appraisal;

(10) Violating, assisting or enabling any person to willfully disregard any of the provisions of sections 339.500 to 339.549 or the regulations of the commission for the administration and enforcement of the provisions of sections 339.500 to 339.549;

*   *   *

(14) Violation of any professional trust or confidence[.]
I.  USPAP Compliance

Section 339.535 required Peterson to prepare appraisals under the applicable provisions of the USPAP.  Since Peterson completed and signed each appraisal in 2002, Peterson was required to comply with the 2002 edition of USPAP.

Standards 1 and 2 require that appraisals be credible and not misleading.  USPAP Standard 1 states:

In developing a real property appraisal, an appraiser must identify the problem to be solved and the scope of work necessary to solve the problem, and correctly complete research and analysis necessary to produce a credible appraisal.
USPAP Standard 2 states:

In reporting the results of a real property appraisal, an appraiser must communicate each analysis, opinion, and conclusion in a manner that is not misleading.
There are multiple Standards Rules (“SR”) under each standard.  A violation of an SR constitutes a violation of the standard.
A.  Scope of Work

The MREAC argues that Peterson violated USPAP Standards 1 and 2, SR 1-2(f), and SR 2-2(b)(vii) by failing to properly set forth a description of the scope of work he undertook in order to complete the Oakley appraisal report.
Standard 1 requires the appraiser to identify the scope of work necessary to solve the problem.  USPAP SR 1-2 states:

In developing a real property appraisal, an appraiser must:

*   *   *
(f) identify the scope of work necessary to complete the assignment[.]
USPAP SR 2-2 states:

Each written real property appraisal report must be prepared under one of the following three options and prominently state which option is used:  Self-Contained Appraisal report, Summary Appraisal report, or Restricted Use Appraisal report.

*   *   *
(b) The content of a Summary Appraisal report must be consistent with the intended use of the appraisal and, at a minimum:

*   *   *
(vii) summarize sufficient information to disclose to the client and any intended users of the appraisal the scope of work used to develop the appraisal[.]
The MREAC’s expert, Elisa Gail McCann Beatty, explained that in a scope of work an appraiser explains the assignment and what was done to complete the assignment.  The scope of work sets forth the approaches used to estimate value, the type of inspection that was performed (interior or exterior), the data sources used, and any special requests from the client.  The scope of work is generally included in an addendum to the appraisal.

Peterson did not include an explanation of his scope of work in the Oakley appraisal report.  His failure to identify the scope of work necessary to complete the assignment and his failure to summarize sufficient information to disclose the scope of work violated Standards 1 and 2, and SRs 1-2(f) and 2-2(b)(vii).

B.  Property Characteristics

The MREAC argues that in the 35th Street and the Olive appraisal reports, Peterson violated Standard 1 and SR 1-2(e)(i) by failing to properly identify the boundaries of the neighborhoods within which the properties were located.  The MREAC also argues that Peterson violated Standard 1 and SR 1-2(e)(i) and (iv) by failing to identify the current lease on the 35th Street property.

USPAP SR 1-2 states:

In developing a real property appraisal, an appraiser must:
*   *   *
(e) identify the characteristics of the property that are relevant to the purpose and intended use of the appraisal, including:

(i) its location and physical, legal, and economic attributes;
*   *   *
(iv) any known easements, restrictions, encumbrances, leases, reservations, covenants, contracts, declarations, special assessments, ordinances, or other items of a similar nature[.]
In the 35th Street appraisal report, Peterson described a neighborhood that did not include the 35th Street property or any of the comparables.  The 35th Street property was identified as being “tenant” occupied and therefore subject to a lease.  Peterson failed to describe the details of the lease and include a copy of the lease with his appraisal.  In the Olive appraisal report, Peterson failed to identify the western boundary for the property.

By failing to properly identify these characteristics of the property, Peterson violated Standard 1 and SR 1-2(e)(i) and (iv).

C.  Sales Comparison Approach

The MREAC argues that Peterson violated Standard 1 and SR 1-4(a) based on his improper, misleading, and fraudulent analysis under the sales comparison approach in that he 
used comparables that would result in a higher appraisal value on the properties.  The MREAC argues that Peterson falsified and overstated the value of the properties by ignoring appropriate comparable sales in place of sales that are either not comparable, were from superior neighborhoods, were of superior quality, or were pulled from unreliable sources. 
USPAP SR 1-4(a) states:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).

(a) When a sales comparison approach is applicable, an appraiser must analyze such comparable sales data as are available to indicate a value conclusion.
1.  Comparable Sales – Oakley Appraisal Report

In the Oakley appraisal report, Peterson selected only three-bedroom properties to compare to the Oakley property.  Comparable No. 1, located on Montgall, was not truly comparable to the Oakley property because, in addition to the difference in the number of bedrooms, it was not in the subject’s neighborhood and was almost twice as large as the Oakley property.

The Montgall property was selected in place of a very comparable property located at 2207 Oakley Avenue and within the same block as the Oakley property.  Both of the properties located on Oakley were built in the late 1920’s (1926 and 1929), were two bedrooms, were of similar size (945 square feet and 927 square feet), and were represented to be in good condition and renovated.  The MREAC argues that the property located at 2207 Oakley, which had previously sold for $45,000, would not have supported the value of $60,000, and that Peterson’s failure to use this sale as a comparable sale was inappropriate and shows bias towards a predetermined higher appraisal value.
2.  Comparable Sales – 112th Street Appraisal
In the 112th Street appraisal report, Peterson selected homes of a different style and from different subdivisions to compare to the 112th Street property.  It was a ranch style home while the comparable sales used were split-level homes.  The 112th Street property was located in the Ruskin subdivision, which had a range of sales from approximately $37,250 to $78,500.  The Colony Park range was $75,000 to $113,500; the Stratford Estates range was $50,000 to $134,000; and the Parklane range was $81,000 to $129,000.  Peterson selected superior properties from superior neighborhoods even though a large number of similar properties and similar sales were available in the Ruskin Heights subdivision.

Peterson also failed to make many significant adjustments to the comparable sales based on differences between the comparable properties and the 112th Street property.  He failed to adjust for the differences in location and for the superior quality of the subdivisions in which the comparable properties were noted.  He failed to adjust for the difference in design and quality of construction given that the comparable sales were split-level houses of superior design and quality.  Peterson made no adjustment for quality of construction even though he had claimed that the comparable sales were inferior to that of the subject property.  Peterson made no adjustment for the difference between the 112th Street property, which was located on a slab foundation, while the comparables all had partial basements.
3.  Comparable Sales – 35th Street Appraisal
In the 35th Street appraisal report, Peterson misstated the neighborhood data and selected comparable properties from sources outside of those commonly used.  Peterson stated a price range for the neighborhood of the 35th Street property of $40,000 to $120,000 and a predominate value of $80,000.  The MREAC’s expert testified that, based on a list of sales shown on the MLS, the sale price range in the neighborhood of the subject property was from approximately 
$12,000 to $80,000.  She testified that the predominate value would be in the $35,000 to $40,000 range.
The list of prior sales in Exhibit 42 constitutes the available pool of properties that could be used as comparable sales.  Comparable No. 1, located at 4324 Benton Boulevard, was located within the list, but was the highest valued property on the list.  The other two comparable sales are not included in the list, and the source of the information supporting these two comparable sales is not clear from the appraisal report.  The MREAC’s expert testified that another property, 4311 Benton Boulevard, could have been selected from the list to support a reasonably high value of $80,400, but was not used. 
4.  Comparable Sales – Olive Appraisal
In the Olive appraisal report, Peterson used comparable sales that were not found in the MLS database.  Each was instead a sale by Brighter Homes East, Inc., to a private party.  Peterson failed to mention the involvement of Brighter Homes East, Inc., in the sales of these comparable properties.  Peterson also failed to disclose that the Olive property was then being transferred from Brighter Homes East Inc., to the Deperalta buyers.  Peterson misstated the price range of the subject property’s neighborhood as being from $30,000 to $120,000 when in fact the MLS data indicated a range from about $7,000 to $50,000.  Peterson also misrepresented the predominate value as being from $90,000 to $100,000 when in fact the MLS data supported a predominate value of approximately $25,000 to $30,000.
Better comparables were available from the MLS, including at least one located at 3644 Bales that was sold about a month earlier for $49,000.  The property at 3644 Bales had been renovated.  Peterson did not use these properties as comparable sales, but instead used properties that had sold for more money.
5.  Comparable Sales – Violation of USPAP

Peterson did not create credible appraisals or analyze the comparable sales in order to do so.  His appraisals are misleading in that he chose higher-priced properties as comparable sales and ignored more suitable properties in order to the inflate the appraisal value of the subject properties.  We find that Peterson violated Standard 1 and SR 1-4(a) in his choice of comparable sales.
D.  Cost Approach

The MREAC argues that Peterson violated Standard 1 and SR 1-4(b) based on his failure to accurately state and support the effective age of the Oakley and 35th Street properties, and based on his failure to explain how he obtained the “As-Is Value of Improvements” for the 112th Street property.

USPAP SR 1-4(b) states:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).
*   *   *
(b) When a cost approach is applicable, an appraiser must:

*   *   *
(ii) analyze such comparable cost data as are available to estimate the cost new of the improvements (if any); and

(iii) analyze such comparable data as are available to estimate the difference between cost new and the present worth of the improvements (accrued depreciation).
In the Oakley appraisal report, Peterson identified the age of the Oakley property as 76 years old at the time of the appraisal, but stated an effective age of 18 years.  In the 35th Street appraisal report, Peterson identified the 35th Street property as being 80 years old, but with an effective age 
of 15 years.  Peterson did not provide any support for the reduced effective age of either property.


In the Oakley appraisal report, Peterson stated that the property had new carpet and interior paint and that the condition was good, but nothing else.  Beatty testified that these improvements and renovations did not support such a reduction in the effective age.  For the 35th Street property, Peterson stated that it had been “completely remodeled with new interior paint, new carpet, new linoleum, new kitchen & bathroom fixtures, new doors, and new kitchen appliances.”
  Beatty testified that these improvements and renovations are more cosmetic than substantial and did not support such a reduction in the effective age.  By misstating the effective age, Peterson’s cost approach was “overstated.”
  This conduct violated Standard 1 and 
SR 1-4(b)(iii).
In the 112th Street appraisal report, Peterson states that the “As-Is” value of improvements is $5,000, but does not explain what this figure represents.  This number should represent significant and unusual improvements to the site of the property such as significant landscaping or improvements such as upgraded driveways.  Beatty testified that if an amount is identified for “As-Is” value of improvements, then an explanation should be included to explain and justify the amount.  Peterson failed to provide this and therefore violated Standard 1 and SR 1-4(b)(ii).  Peterson’s errors constitute violations of Standard 1 and SR 1-4(b)(ii) and (iii).

E.  Income Approach and Departure Rule
The MREAC argues that Peterson violated Standard 1, SR 1-4(c), the Departure Rule, Standard 2, and SR 2-2(b)(xi) by failing to use the income approach when it was applicable and by failing to explain the basis for departing from the specific requirements of SR 1-4(c).

The USPAP Departure Rule allows an appraiser to decide not to use a particular estimate of value that would normally be used.  Such information should be in the appraisal report.  The Departure Rule states:

This rule permits exceptions from sections of the Uniform Standards that are classified as specific requirements rather than binding requirements.  The burden of proof is on the appraiser to decide before accepting an assignment and invoking this rule that the scope of work applied will result in opinions or conclusions that are credible.  The burden of disclosure is also on the appraiser to report any departures from specific requirements.
An appraiser may enter into an agreement to perform an assignment in which the scope of work is less than, or different from, the work that would otherwise be required by specific requirements, provided that prior to entering into such an agreement:

1. 
the appraiser has determined that the appraisal process to be performed is not so limited that the results of the assignment are no longer credible;

2.
 the appraiser has advised the client that the assignment calls for something less than, or different from, the work required by the specific requirements and that the report will clearly identify and explain the departure(s); and

3. the client has agreed that the performance of a limited appraisal or consulting service would be appropriate, given the intended use.
USPAP SR 1-4 states:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).
*   *   *
(c) When an income approach is applicable, an appraiser must:

(i) analyze such comparable rental data as are available and/or the potential earnings capacity of the property to estimate the gross income potential of the property;

(ii) analyze such comparable operating expense data as are available to estimate the operating expenses of the property;

(iii) analyze such comparable data as are available to estimate rates of capitalization and/or rates of discount; and

(iv) base projections of future rent and/or income potential and expenses on reasonably clear and appropriate evidence.
USPAP SR 2-2 states:

Each written real property appraisal report must be prepared under one of the following three options and prominently state which option is used:  Self-Contained Appraisal report, Summary Appraisal report, or Restricted Use Appraisal report.

*   *   *

(b) The content of a Summary Appraisal report must be consistent with the intended use of the appraisal and, at a minimum:
*   *   *
(xi) state and explain any permitted departures from specific requirements of STANDARD 1 and the reason for excluding any of the usual valuation approaches[.]
Peterson did not use the income approach in any of the appraisals.  Beatty testified that the income approach was applicable in each of these cases because these properties were located in neighborhoods where a reasonable number of rental properties were available for analysis.  In addition, the 35th Street property was a rental property itself.  Although it is acceptable under the appropriate circumstances for an appraiser to depart from specific requirements such as SR 1-4(c) by using and complying with the Departure Rule, Peterson did not provide the necessary explanation.  He did not “report any departures from specific requirements.”  Peterson violated Standards 1 and 2, the Departure Rule, and SRs 1-4(c) and 2-2(b)(xi).  
F.  Personal Property

The MREAC argues that Peterson violated Standard 1, SR I -2(e)(iii) and SR 1-4(g) by identifying personal property in the appraisal, but failing to discuss the effect, if any, the personal property had on value.

USPAP SR 1-2(e)(iii) states:

In developing a real property appraisal, an appraiser must:
*   *   *
(e) identify the characteristics of the property that are relevant to the purpose and intended use of the appraisal, including:

*   *   *
(iii) any personal property, trade fixtures, or intangible items that are not real property but are included in the appraisal[.]
USPAP SR 1-4 states:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).
*   *   *

(g)
 An appraiser must analyze the effect on value of any 
personal property, trade fixtures, or intangible items that are not real property but are included in the appraisal.
In the Oakley appraisal report, Peterson identified a refrigerator, a washer, and a dryer as personal property.  He also identified a microwave, a range, and an oven that might be personal property if they were not fixtures.  Peterson was required to provide information as to whether these were fixtures or not, and he did not do so.  In the Olive appraisal report, Peterson identified a refrigerator and a range oven as personal property.  In both appraisals, he failed to discuss the effect on value that the personal property might have.

The MREAC’s complaint alleges that Peterson violated SR 1-4(g) because he did not consider the personal property in the Olive appraisal report.  But Beatty testified that the inclusion of the personal property would be inappropriate because it is a refinance and not a sale.  The personal property would only be appropriately included in the appraisal if the personal property was included as part of the consideration of the sale price.  Since Peterson included the personal property in the appraisal, we find that he was required to follow SR 1-4(g) and discuss it.  By failing to analyze and disclose the effect of the personal property on value in the Oakley and Olive appraisal reports, Peterson violated Standard 1, SR 1-2(e)(iii), and SR 1-4(g).

G.  Prior Sales

The MREAC argues that Peterson violated Standards 1 and SR 1-5(b) because he failed to include prior sales for the subject property and comparable properties in the Oakley appraisal report, the 35th Street appraisal report, and the Olive appraisal report.
USPAP SR 1-5 states:

In developing a real property appraisal, an appraiser must:
*   *   *
(b) analyze any prior sales of the property that occurred within the following minimum time periods:
(i) one year for one-to-four-family residential properties[.]
Standard 2 states that in reporting results of a real property appraisal, an appraiser must communicate each analysis, opinion and conclusion in a manner that is not misleading.
1.  Prior Sales – Oakley Appraisal
The Oakley appraisal report was completed on August 21, 2002.  The Oakley property is a single-family residential property.  The Oakley property had been sold on October 17, 2001, for $37,500, and the sale was listed on the MLS.  Peterson neglected to identify and analyze this 
prior sale in his appraisal report.  The $37,500 sale price did not support his $60,000 appraisal amount.
2.  Prior Sales – 35th Street Appraisal
The 35th Street appraisal report was completed on June 11, 2002.  Peterson failed to disclose and analyze two prior sales of the property.  The first was a transfer from Bankers Trust Company to Brighter Homes East, Inc., on February 20, 2002, for $28,000.  The second was on June 3, 2002, from Brighter Homes Inc., to Charlie and Emma Fielder.
The MREAC’s expert testified as follows:


Q:  Were these prior sales and transfers identified in the appraisal report?

A:  No, they were not.


Q:  Should they have been?


A:  They should have been.


Q:  What did he state instead?


A:  Actually he says not applicable, and the June 3 sale is actually eight days prior to the effective date of the appraisal report.


COMMISSIONER DOUGHTY:  So what does that tell you?


THE WITNESS:  That you question the transfer of the property because this is indicating that this is a refinance, but the property just transferred just a few days prior to.  So it really raises some red flags as to what’s going on with this property.  The previous sale was just three months prior to that.


COMMISSIONER DOUGHTY:  Would he necessarily have known about this eight days before his report?

THE WITNESS:  He should have because one of the questions you would ask the owner is how long have you owned 
that property.  That’s one of the things you have to identify if the property is sold within the last year.


COMMISSIONER DOUGHTY:  I see this shows this wasn’t recorded until June 18; is that correct?


THE WITNESS:  That’s true, but he indicates it’s a refinance.  He indicates that the borrower is Charley and Emma Fielder.  So therefore if this had not been recorded and he pulled the records, it would have shown a different owner which would have been a red flag for him to question what’s going on.

The MREAC argues that Peterson mischaracterized the transaction as a “refinance.”  Beatty was only able to testify that she guessed that the transaction was actually a sale.  The MREAC argues that Peterson failed to identify this prior sale for the purpose of hiding the participation of Brighter Homes East, Inc., in the transaction.  While this one failure does not convince us, this combined with the same failure to disclose in the Olive appraisal report discussed below supports the allegation.  We also find that Peterson should have discovered and disclosed the sale and that he failed to do so.  We find that he failed to disclose the first sale because a $28,000 sale would not support his estimated value of $90,000.
3.  Prior Sales – Olive Appraisal
The Olive appraisal report was completed on June 11, 2002.  This property had three sales in the prior year.  The first sale was at public auction for $57,843.52 to Wells Fargo Bank, Minnesota.  The second sale was from Wells Fargo Bank to Brighter Homes East, Inc., on 
March 1, 2002.  The last sale was on June 5, 2002, the same day as the effective date of the Olive appraisal report, from Brighter Homes East, Inc., to the Deperaltas.  This appraisal is also the appraisal that used three comparable sales that were all Brighter Homes East, Inc., transactions.
In the appraisal, Peterson estimated the value of the property at $101,000.  Based on the prior sales figures, this value was inflated.  We agree with the MREAC that Peterson intentionally failed to disclose these prior sales in order to hide information that would not have 
supported his estimate of value, and that would have disclosed the role Brighter Homes East, Inc., had in these transactions.

4.  Violations of USPAP

Based on Peterson’s failure to disclose prior sales in the Oakley appraisal report, the 35th Street appraisal report, and the Olive appraisal report that occurred within one year of the effective dates of each appraisal, Peterson violated USPAP Standard 1 and SR 1-5(b).
H.  Certification
The MREAC argues that Peterson violated Standard 2, SR 2-2(b)(xii), and SR 2-3 by failing to include the necessary appraiser certification.

USPAP SR 2-2 states:

Each written real property appraisal report must be prepared under one of the following three options and prominently state which option is used:  Self-Contained Appraisal report, Summary Appraisal report, or Restricted Use Appraisal report.
*   *   *
(b) The content of a Summary Appraisal report must be consistent with the intended use of the appraisal and, at a minimum:
*   *   *

(xii) include a signed certification in accordance with Standards Rule 2-3.
USPAP SR 2-3 states:

Each written real property appraisal report must contain a signed certification that is similar in content to the following form:

I certify that, to the best of my knowledge and belief:

—
the statements of fact contained in this report are true and correct.
—
the reported analyses, opinions, and conclusions are limited only by the reported assumptions and limiting conditions and are my personal, impartial, and unbiased professional analyses, opinions, and conclusions.

—
I have no (or the specified) present or prospective interest in the property that is the subject of this report and no (or the specified) personal interest with respect to the parties involved.

—
I have no bias with respect to the property that is the subject of this report or to the parties involved with this assignment.

—
my engagement in this assignment was not contingent upon developing or reporting predetermined results.

—
my compensation for completing this assignment is not contingent upon the development or reporting of a predetermined value or direction in value that favors the cause of the client, the amount of the value opinion, the attainment of a stipulated result, or the occurrence of a subsequent event directly related to the intended use of this appraisal.

—
my analyses, opinions, and conclusions were developed, and this report has been prepared, in conformity with the

Uniform Standards of Professional Appraisal Practice.

—
I have (or have not) made a personal inspection of the property that is the subject of this report.  (If more than one person signs this certification, the certification must clearly specify which individuals did and which individuals did not make a personal inspection of the appraised property.)

---
no one provided significant real property appraisal assistance to the person signing this certification.  (If there are exceptions, the name of each individual providing significant real property appraisal assistance must be stated.)
In the 112th Street appraisal report and the 35th Street appraisal report, Peterson failed to attach the required certification and therefore violated Standard 2, SR 2-2(b)(xii), and SR 2-3.

I.  Improper Support for Reasoning

The MREAC argues that based on Peterson’s repeated failure to provide information and explanation regarding his various methods and procedures and data selection, he violated Standard 2 and SR 2-2(b)(ix).

USPAP SR 2-2 states in part:

Each written real property appraisal report must be prepared under one of the following three options and prominently state which option is used:  Self-Contained Appraisal report, Summary Appraisal report, or Restricted Use Appraisal report.
*   *   *
(b) The content of a Summary Appraisal report must be consistent with the intended use of the appraisal and, at a minimum:
*   *   *
(ix) summarize the information analyzed, the appraisal procedures followed, and the reasoning that supports the analyses, opinions, and conclusions[.]
Peterson failed to summarize adequate information and reasoning to support his conclusions in that he:  (1) failed to describe the scope of work in the Oakley appraisal report; (2) failed to explain the effect of the personal property on the value of the Oakley property; (3) failed to provide adequate verification sources for many of his comparable properties that were not from the MLS; (4) failed to provide justification for the effective ages used in the Oakley and 35th Street appraisal reports; (5) failed to adequately provide prior sale information for the subject properties in three of the appraisal reports; (6) failed to provide support for his false range of values and predominate values; (7) failed to provide support for his “As-Is Value of Site Improvements” in the 112th Street appraisal report; (8) failed to provide information regarding the current owners of the properties; (9) failed to explain why he did not use better comparables from the MLS; and (10) failed to explain in each appraisal why he did not use the income approach.  While the MREAC showed that two appraisal reports were listed as refinances, it failed to prove that Peterson incorrectly categorized sales as refinances.  As discussed above, Beatty’s testimony on this issue was inconclusive.
We agree that these errors establish that Peterson failed to summarize the information analyzed, the appraisal procedures followed, and the reasoning that supported his analysis, opinion, and conclusions.  He violated USPAP Standard 2 and SR 2-2(b)(ix).

J.  Compliance With Recognized Methods and Techniques

The MREAC argues that Peterson violated Standard 1 and SR 1-1(a) because he failed to correctly employ the recognized methods and techniques for residential real property appraisals.

USPAP SR 1-1 states:

In developing a real property appraisal, an appraiser must:
(a) be aware of, understand, and correctly employ those recognized methods and techniques that are necessary to produce a credible appraisal[.]
We agree that Peterson failed in each appraisal to implement the recognized methods and techniques for the sales comparison approach analysis.  He chose comparables that were not similar to the subject property, such as in the Oakley appraisal report, when he compared three- bedroom homes to a two-bedroom home.  He inflated his estimates of value by choosing comparable sales from unknown and unverifiable sources and failed to use the more appropriate comparables available on the MLS.  Peterson selected appraisals from superior neighborhoods, such as in the 112th Street appraisal report, when he chose his comparable sales from the Colony Park, Stratford Estates, and Parklane subdivisions, which were better neighborhoods.  The price ranges and predominate values in these neighborhoods were significantly higher than in the 112th Street property’s neighborhood, and Peterson failed to make any adjustment for location.

In the Olive appraisal report, Peterson used comparables sales from Brighter Homes East, Inc., transactions to support another Brighter Homes East, Inc., transaction, thus allowing 
Brighter Homes East, Inc., to “create their own market”
 and support the inflated estimates of value for the Olive property.

Peterson failed to follow the recognized methods and techniques that are necessary to produce credible appraisals by twice characterizing older homes as having very low effective ages in order to lower the depreciation and inflate the value under the cost approach.  In each of the appraisals, he failed to use the applicable income approach and explain his reasoning for not using it as required by the Departure Rule.

Peterson failed to identify prior sales that would have revealed the close relationship of various parties to the transactions or would not have supported his inflated estimates of value.  By failing to identify the prior sales and to analyze them, he created appraisals that were misleading and not credible.  Peterson violated Standard 1 and SR 1-1(a).
K.  Substantial Errors and Omissions
The MREAC argues that Peterson also violated USPAP Standard 1 and SR 1-1(b) and (c) for the same reasons as set forth above.

USPAP SR 1-1 states:

In developing a real property appraisal, an appraiser must:

*   *   *
(b) not commit a substantial error of omission or commission that significantly affects an appraisal; and

(c) not render appraisal services in a careless or negligent manner, such as by making a series of errors that, although individually might not significantly affect the results of an appraisal, in the aggregate affect the credibility of those results.
The errors and omissions set forth in the prior discussion regarding SR 1-1(a), including the improper selection of comparable properties, the failure to use comparable sales from the MLS, 
the failure to identify and analyze prior sales, and the misstatement of effective age, constitute substantial errors of omission and commission that significantly affected each appraisal, resulting in inflated appraisals.  The MREAC has shown that the violations were intentional, not merely careless and negligent.  Peterson violated USPAP SR 1-1(b), but not (c).

L.  Misleading Appraisals

Peterson created four misleading and fraudulent real estate appraisals in violation of Standard 2 and SR 2-1 (a)and (b) and the USPAP Ethics Rule.

USPAP SR 2-1 states:

Each written or oral real property appraisal report must:

(a) clearly and accurately set forth the appraisal in a manner that will not be misleading; [and]

(b) contain sufficient information to enable the intended users of the appraisal to understand the report properly[.]
The USPAP Ethics Rule regarding Conduct states:

An appraiser must perform assignments ethically and competently, in accordance with USPAP and any supplemental standards agreed to by the appraiser in accepting the assignment.  An appraiser must not engage in criminal conduct.  An appraiser must perform assignments with impartiality, objectivity, and independence, and without accommodation of personal interests.

In appraisal practice, an appraiser must not perform as an advocate for any party or issue.

An appraiser must not accept an assignment that includes the reporting of predetermined opinions and conclusions.

An appraiser must not communicate assignment results in a misleading or fraudulent manner. An appraiser must not use or communicate a misleading or fraudulent report or knowingly permit an employee or other person to communicate a misleading or fraudulent report.
Peterson created misleading appraisal reports:  (1) by failing to identify prior sales that occurred within a year at lower values than the appraised value, (2) by failing to use more appropriate comparable sales available in the neighborhoods, (3) by pulling comparable sales or fabricating comparable sales that were not recorded in the MLS, (4) by using comparable sales from transactions of Brighter Homes East, Inc., for support of Brighter Homes East, Inc., transactions, and (5) by giving older homes low effective ages.  We agree that the high number of errors and the nature of the errors establishes that these properties’ appraisal reports were not only misleading, but were also fraudulent.  They did not contain sufficient or, in many cases, correct information.  Peterson violated USPAP Standard 2, SR 2-1(a) and (b), and the USPAP Ethics Rule.

M.  Appraiser’s Seal

The MREAC argues that by failing to seal his appraisal reports, Peterson violated Regulation 4 CSR 245-2.040:

(3) In addition to the personal seal or rubber stamp, the licensee also shall affix his/her signature, at the minimum, to the signature page of the original estimates, reports and other documents or instruments which were prepared by him/her or were prepared under his/her direction.
We agree that Peterson failed to properly seal his appraisals in the Oakley appraisal report, the 112th Street appraisal report, and the 35th Street appraisal report, in violation of 4 CSR 245-2.040.

N.  Cause for Discipline
There is cause to discipline Peterson under § 339.532.2(6), (7) and (10) for violations of USPAP standards and rules, § 339.535, and 4 CSR 245-2.040.
II.  Misconduct, Gross Negligence, Dishonesty, 
Fraud, Misrepresentation and Incompetence
The MREAC argues that Peterson engaged in conduct that constituted incompetence, misconduct, gross negligence, dishonesty, fraud, and misrepresentation.
When referring to an occupation, incompetence relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  “Fraud is rarely susceptible of positive proof and may be established by a showing of facts and circumstances from which it reasonably and fairly may be inferred.”
  Fraud necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  
In the Oakley appraisal report, Peterson misrepresented that the comparable sales used in the sales comparison approach were sufficiently similar to the subject property for comparison and misrepresented the effective age of the Oakley property.  These misrepresentations allowed 
him to compare the Oakley property to larger and newer homes and resulted in an inflated estimate of value.  
In the 112th Street appraisal report, Peterson misrepresented the range of sale prices and predominant value of single-family housing for the 112th Street property’s neighborhood.  He compared the 112th Street property to properties in the superior neighborhoods located in the Colony Park, Stratford Estates, and Parklane subdivisions.  Peterson misrepresented that the comparable sales from these subdivisions were similar to the 112th Street property.
In the 35th Street appraisal report, Peterson misrepresented the range of sale prices and the predominate values for single-family houses in the 35th Street property’s neighborhood and the effective age of the property.  Peterson failed to disclose prior sales of the 35th Street property and used misleading comparable sales in the comparable sales analysis.  Peterson made it appear that $101,970 was a reasonable estimate of value for the 35th Street property, when in reality the highest known sale from the neighborhood was $75,900.
In the Olive appraisal report, Peterson did not disclose the prior sales of the comparable sales, which included transfers to and from Brighter Homes East, Inc.  As in the other appraisals, the range of sale prices and the predominate value of the subject neighborhood were overstated. Again, these misrepresentations were intended to deceive so that the true nature of the transaction would not be apparent and so Peterson’s estimate of value would appear reasonable.
Considering these facts and the large amount of inaccurate information and omitted information contained in each report, we infer that Peterson intentionally misstated and omitted information in each appraisal report leading to misleading and fraudulent estimates of value.  Based on these misrepresentations, all four appraisal reports were misleading and fraudulent.  Peterson was dishonest and committed misconduct in preparing and communicating them.
We find that Peterson’s conduct demonstrates incompetence, misconduct, dishonesty, fraud, and misrepresentation.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  But we find that Peterson’s conduct in developing, preparing, and communicating the appraisal reports evidenced his incompetence.  There is cause to discipline Peterson under § 339.532.2(5) and (9).

III.  Reasonable Diligence


Diligence is defined as:  “Vigilant activity; attentiveness . . . Attentive and persistent in doing a thing[.]”
  Reasonable diligence is defined as:

A fair, proper and due degree of care and activity, measured with reference to the particular circumstances; such diligence, care or attention as might be expected from a man of ordinary prudence and activity.

Peterson’s conduct in preparing the four appraisal reports demonstrates a failure and refusal without good cause to exercise reasonable diligence in developing appraisals, preparing appraisal reports, and communicating appraisals.  There is cause to discipline Peterson under § 339.532.2(8).

IV.  Professional Trust or Confidence

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  The intended users of Peterson’s appraisal reports had a reasonable expectation that Peterson would provide honest, credible, and professional appraising services.  In preparing the appraisals based on false information, and counter to the recognized methods and techniques of real estate appraising, Peterson violated the professional trust or confidence he owed to the intended users of the appraisal reports.  There is cause to discipline Peterson under 
§ 339.532.2(14).
Summary


Peterson is subject to discipline under § 339.532.2(5), (6), (7), (8), (9), (10), and (14).

SO ORDERED on August 20, 2007.
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