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DECISION


Lisa Peters is subject to discipline for unlawfully possessing a controlled substance and for violating the drug laws of the state.  
Procedure


On January 30, 2004, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Peters’ practical nursing license.  On March 26, 2004, Peters was served with a copy of the complaint by personal service.  Peters filed an answer on April 28, 2004.  

This Commission convened a hearing on the complaint on July 16, 2004.  The Board presented no witnesses and relied solely on Peters’ failure to answer its request for admissions.  Our reporter filed the transcript on August 17, 2004.  On September 20, 2004, we issued an order allowing additional time for Peters to respond to the request for admissions because the Board had not allowed adequate time for her to respond to them before the hearing.  However, the Post Office returned Peters’ copy of the order as undeliverable.  On November 4, 2004, we ordered 
the Board to make an effort to serve Peters with the request for admissions at her new address, and to report to this Commission the efforts that it made to serve Peters so that we could serve her with notice of a new hearing date.  On December 6, 2004, the Board notified this Commission that it had located Peters at a new address in Ohio and had served her with a copy of the request for admissions there.  On December 9, 2004, we notified the parties of a new hearing date, scheduled for February 14, 2005.  Peters never answered the request for admissions.  

We reconvened the hearing on February 14, 2005.  Assistant Attorney General William E. Roberts represented the Board.  Peters represented herself.  The Board filed written argument on May 19, 2005.  
Findings of Fact

1. Peters is licensed by the Board as a practical nurse.  This license was at all relevant times current and active.  

2. Peters was employed by Tender Loving Care/Staffbuilders (“TLC”), doing home health care.  On March 2, 2001, a TLC client reported that Peters had used the bathroom before leaving the client’s home, had left a folding pocket knife in the bathroom, and had attempted to flush a plastic baggie down the client’s toilet.  When Peters went to TLC’s office to turn in her paperwork on March 9, 2001, TLC requested that Peters submit to a urine drug screen.  The screen was positive for the presence of amphetamine and methamphetamine.  Peters had no prescription for these drugs.  
3. Amphetamine and methamphetamine are controlled substances.
  
Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 621.045.  The Board has the burden of proving that Peters has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

I.  Admissions

The Board cites Peters’ failure to respond to its request for admissions.  Even though we issued an order on November 4, 2004, requiring the Board to serve the request for admissions on Peters again, and we reconvened the hearing on February 14, 2005, Peters did not respond to the request for admissions.  Under § 536.073.2, our Regulation 1 CSR 15-3.420(1), and Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request.  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  Peters did not make a motion for leave to withdraw her deemed admissions.  Dynamic Computer Solutions v. Midwest Marketing Ins. Agency, 91 S.W.3d 708, 715 (Mo. App., W.D. 2002).  However, the General Assembly and the courts instruct that we must: 

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  [T]his impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. . . . 

Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  Therefore, we independently assess whether the law allows discipline under such facts, and we find that there is sufficient evidence to warrant discipline of Peters’ license, even if we do not rely on the deemed admissions.
II.  Bases for Discipline

The Board alleges that Peters’ positive drug test is cause for discipline under § 335.066.2, which states:


The Board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:


(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence;

*   *   *


(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

A.  Unlawful Possession of Controlled Substance

Section 195.202.1 provides:  
Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.  

Section 620.151, RSMo Supp. 2004, provides:  

For the purpose of determining whether cause for discipline or denial exists under the statutes of any board, commission or committee within the division of professional registration, any licensee, registrant, permittee or applicant that test [sic] positive for a controlled substance, as defined in chapter 195, RSMo, is presumed to have unlawfully possessed the controlled substance in violation of the drug laws or rules and regulations of this state, any other state or the federal government unless he or she has a valid prescription for the controlled substance.  The burden of proof that the controlled substance was not unlawfully possessed in violation of the drug laws or rules and regulations of this state, any other state or the federal government is upon the licensee, registrant, permittee or applicant.  


Peters argues that she did not illegally ingest controlled substances and that her husband must have “put [the controlled substances] in stuff” so that she would have a positive random test result.  The positive drug test raises the presumption that Peters unlawfully possessed the controlled substances and was thus in violation of the drug laws of this state.  Peters had no prescription for these drugs.  Peters’ explanation is insufficient to rebut the presumption that she unlawfully possessed the controlled substances and was thus in violation of the drug laws of this state.  

Peters is subject to discipline for using or unlawfully possessing a controlled substance and for violating the drug laws of the state.  Section 335.066.2(1) and (14).  

B  Section 335.066.2(5) and (12)

Section 335.066.2(5) provides cause for discipline for:

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
(Emphasis added). In Missouri Bd. of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo. App., W.D. 1991), the court stated:  

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person  or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).  


Section 335.066.2(12) allows discipline for:  

[v]iolation of any professional trust or confidence[.]

(Emphasis added).  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  A “violation” is “the act of breaking, infringing, or transgressing the law.”  BLACK’S LAW DICTIONARY 1570 (6th ed. 1990).


The evidence shows that Peters was at TLC’s office to turn in her paperwork and was asked to submit to a drug test, which was positive.  The Board asserts that the positive test result is cause for discipline under § 335.066.2(5) and (12).  The Board has not argued or proven that Peters worked while impaired or under the influence of an illegal drug.  A positive drug test result when turning in administrative paperwork is insufficient to establish incompetency, misconduct, gross negligence, fraud, misrepresentation, or dishonesty in the performance of the functions or duties of the profession.  Similarly, the Board has shown no violation of a professional trust or confidence in having a positive drug test result when going to an administrative office to turn in paperwork.  We find no cause to discipline Peters’ license under 
§ 335.066.2(5) or (12).  
Summary


We find cause to discipline Peters under § 335.066.2(1) and (14).  

SO ORDERED on September 8, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�Section 195.017.4(3)(a) and (b).  Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.    
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