Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF ACCOUNTANCY,
)



)



Petitioner,
)




)


vs.

)

No. 05-1594 AC



)

LYLE D. PERRY, CPA,
)




)



Respondent.
)

AMENDED ORDER

We grant the motion for partial summary determination filed by the State Board of Accountancy (“the Board”) and conclude that the Board may discipline Lyle D. Perry because he was convicted of mail fraud and conspiracy to commit that crime (“conspiracy”).  
Procedure


The Board filed its complaint on October 28, 2005.  On November 4, 2005, Perry received service by certified mail of our notice of this case, a copy of the complaint, and notice of the time and place of a hearing on the complaint.  The Board filed its motion for partial summary determination on February 3, 2006.  We may decide any part of the Board’s complaint without a hearing if it establishes facts that entitle it to a favorable decision and Perry does not dispute such facts.
  We gave Perry until February 21, 2006, to respond to the motion,

but he did not respond.  The following facts, established by the pleadings and the Board’s certified court records, are undisputed.  
Findings of Fact

1. Perry held a certified public accountant license from January 27, 1977, until it expired on September 30, 2001.
2. On September 6, 2001, the United States District Court for the Western District of Missouri found Perry guilty on one count of conspiracy to commit mail fraud and three counts of mail fraud under 18 U.S.C. §§ 371 and 1341.  
3. On December 30, 2002, the court imposed sentence.  
Conclusions of Law

We have jurisdiction to hear the Board’s complaint because Perry held a certified public accountant license that has expired.
  The Board has the burden of proving that Perry has committed conduct for which the law allows discipline.
  The Board’s motion cites Perry's convictions.  
Perry was convicted of committing mail fraud: 
Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises, or to sell, dispose of, loan, exchange, alter, give away, distribute, supply, or furnish or procure for unlawful use any counterfeit or spurious coin, obligation, security, or other article, or anything represented to be or intimated or held out to be such counterfeit or spurious article, for the purpose of executing such scheme or artifice or attempting so to do, places in any post office or authorized depository for mail matter, any matter or thing whatever to be sent or delivered by the Postal Service, or deposits or causes to be deposited any matter or thing whatever to be sent or delivered by any private or commercial interstate carrier, or takes or receives 
therefrom, any such matter or thing, or knowingly causes to be delivered by mail or such carrier according to the direction thereon, or at the place at which it is directed to be delivered by the person to whom it is addressed, any such matter or thing, shall be fined under this title or imprisoned not more than 20 years, or both. If the violation affects a financial institution, such person shall be fined not more than $ 1,000,000 or imprisoned not more than 30 years, or both.[
] 

He was also convicted of conspiring to commit mail fraud:
If two or more persons conspire either to commit any offense against the United States, or to defraud the United States, or any agency thereof in any manner or for any purpose, and one or more of such persons do any act to effect the object of the conspiracy, each shall be fined under this title or imprisoned not more than five years, or both.
If, however, the offense, the commission of which is the object of the conspiracy, is a misdemeanor only, the punishment for such conspiracy shall not exceed the maximum punishment provided for such misdemeanor.[
]

The Board cites § 326.310.2(2), which allows discipline if: 
The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of [a certified public accountant], for any offense an essential element of which is fraud [or] dishonesty . . . , or for any offense involving moral turpitude, whether or not sentence is imposed[.]
That statute describes three types of offense: 
· reasonably related to the qualifications, functions or duties of a certified public accountant;
· an essential element of which is fraud or dishonesty; or 
· involving moral turpitude.
Mail fraud and conspiracy constitute all three types.  
Mail fraud and conspiracy are offenses reasonably related to the qualifications, functions or duties of a certified public accountant:
A license shall be granted by the board to any person who meets the requirements of this chapter and who:

*   *   *


(3) Is of good moral character[.
]
Mail fraud and conspiracy are reasonably related to that qualification. 
Mail fraud and conspiracy to commit that crime are offenses essential elements of which are fraud and dishonesty.  An essential element is one that must be present to prove every case.
 Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It always includes dishonesty, which is a lack of integrity, a disposition to defraud or deceive.
  Fraud and dishonesty are essential elements of mail fraud and conspiracy.
Mail fraud and conspiracy are offenses involving moral turpitude.  Moral turpitude is: 
an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]
Mail fraud and conspiracy are base offenses against the rights of others, and they involve moral turpitude.
 

Summary


Perry is subject to discipline under § 326.310.2(2).  The Board shall inform us no later than March 15, 2006, whether it intends to proceed to hearing on the remainder of the complaint.  

SO ORDERED on March 9, 2006.


________________________________



JOHN J. KOPP



Commissioner
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