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)




)
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)

DECISION


We deny the application of Romeo J. Perez, M.D., to reinstate his physician and surgeon license because he has not passed the SPEX.
Procedure


The State Board of Registration for the Healing Arts (“the Board”) denied Perez’s application for reinstatement of his physician and surgeon license.  Perez appealed.  We held our hearing on April 14, 2006.  Francis E. Pennington, III, of Pennington Law, LLC, represented Perez.  Assistant Attorney General Bill Roberts represented the Board.  By agreement of the parties,
 the Board submitted Respondent’s Exhibits E and F on May 10, 2006.  We admit them.  The parties submitted written arguments, the last of which was filed on August 4, 2006.
Findings of Fact


1.
The Board issued Perez a physician and surgeon license on February 2, 1979.  Since then, Perez has specialized in reproductive endocrinology.  Perez became a diplomat of the American Board of Obstetrics and Gynecology.
2.
In 1990, the Board filed a complaint asserting cause to discipline Perez’s license. 
3.
On May 10, 1994, this Commission issued a consent order finding that there was cause for the Board to take disciplinary action against Perez’s license. 
4.
We based the consent order on the parties’ stipulation that during Perez’s specialty practice of resolving infertility problems from 1979 to 1987, he inappropriately and sexually touched and made sexually suggestive remarks to seven female patients.  
5.
On August 5, 1994, following a disciplinary hearing, the Board revoked Perez’s license.  The Board’s order
 further provided:
[Perez] shall not apply for reinstatement of his license for two (2) years and one (1) day from the effective date of this Order . . . .  

The Board, in its sole discretion, may, however, consider an application for reinstatement prior to two (2) years and one (1) day . . . if [Perez], at his expense, successfully completes evaluation and the treatment at the Talbott-Marsh Recovery Program in Atlanta, Georgia.

*   *   *

However, the Board is under no obligation to accept or consider [Perez’s] application for reinstatement prior to two (2) years and one (1) day from the date of this Order.

6.
For seven days in September 1994, Perez participated in the Talbott-Marsh Recovery Program.  He submitted to testing by several psychologists and psychiatrists.  The results of that evaluation were communicated to the Board.  

7.
From 1994 until now, Perez has not practiced medicine in Missouri or anywhere else in the United States.
8.
From 1995 until 2000,
 Perez engaged in professional activities in the Philippines, his native country.  Perez would work there for two months at a time and then spend two months in St. Louis County with his wife and four children.
9.
Perez served as Assistant Professor in the Department of Obstetrics and Gynecology, St. Luke’s School of Medicine, in Manila, Philippines.  He has also served as Director of Gynecologic Endoscopy in that department and, as such, was active in patient care.  Perez also served as a consultant to and member of the residency teaching committee.  
10.
At the same time, Perez attended continuing medical education courses in the United States sufficient to satisfy the CME requirements of the Board in each of the years in which he has not been permitted to practice medicine in Missouri.
11.
In 1996, Perez began the process of inquiring about the procedure for seeking reinstatement of his license.
12.
By cover letter dated October 2, 1996, the Board sent correspondence to Perez with instructions for applying for reinstatement.  The cover letter states in part: 


When a Missouri license has been revoked, suspended or inactive for more than two (2) years the Board, pursuant to § 334.100.6, RSMo, and 4 CSR 150-2.150, may … further require the applicant to submit proof of successfully passing during the revoked, suspended or inactive period, one or more of the following examinations:

1) 
American Specialty Board’s certifying examination in your field of specialization;
2)
Step 3 of the United States Medical Licensing Examination;

3)
Federation of State Medical Board's Special Purpose Exam (SPEX).

13.
The purpose of the SPEX is “to provide states with a cognitive examination to assist in their assessment of current clinical competence requisite for general undifferentiated medical practice by physicians who hold or have held a valid, unrestricted license in a United States or Canadian jurisdiction.”

14.
It is reasonable to anticipate that in the course of practice as an obstetrician or gynecologist that a situation could arise requiring treatment outside that narrow field.
  
15.
The recommended minimum score to pass the SPEX is 75.
16.
On January 5, 1998, Perez took the SPEX.  Perez failed with a score of 68.
17.
On September 5, 1998, Perez again took the SPEX.  Perez again failed, this time with a score of 70.
18.
Perez submitted a completed written application for reinstatement to the Board in June 2000.
19.
Along with his application, Perez submitted letters of reference from Dr. Ernest E. Federci in Elizabeth, New Jersey, and Dr. J. Ayromlooi in Brooklyn, New York.
20.
Dr. Federci’s graduate reference letter pertains to an internship that Perez completed in 1968.  Dr. Federci did not refer to Perez’s current clinical competence.
21.
Dr. Ayromlooi’s graduate reference letter confirms that Perez completed his residency at Brooklyn Jewish Hospital from July 1968 to June 30, 1972.  Dr. Ayromlooi further 
stated:  “I do not have direct knowledge of the clinical skills and judgment as practiced by 
Dr. Perez.”  

22.
By letter dated June 14, 2001, the Board informed Perez that it had reviewed his application for reinstatement at its provider 2001 meeting and determined to deny the application pursuant to § 334.100.2(4)(i) and (5), RSMo 2000.

23.
On July 13, 2001, Perez filed a complaint seeking review of the Board's denial of his application for reinstatement.
24.
By letter dated August 5, 2002, the Board responded, through counsel, to issues that Perez’s counsel had discussed with the Board on July 20, 2002.  The letter states:


The Board has decided to consider granting a probated license to Dr. Perez if he, at his expense, successfully undergoes an evaluation at the Professional Renewal Center in Kansas and complies with its treatment recommendations through participation in the Missouri State Medical Association’s Physician Health Program (MPHP) or the Missouri Association of Osteopathic Physicians and Surgeons Program (MAOPS). . . .
25.
Elizabeth A. Wallace, M.D., evaluated Perez on October 21, 2002, at the Professional Renewal Center.  Dr. Wallace’s report contains reports of Perez’s history of present illness, past psychiatric history, past medical history, medications, allergies, substance use history, social and developmental history, mental status examination, and preliminary diagnoses.  Dr. Wallace’s report does not contain an evaluation of Perez’s clinical competence.
26.
After the Board revoked Perez’s license in 1994, Perez regularly saw and sought counseling from Eugene Holemon, M.D., a St. Louis psychiatrist.  While Dr. Holemon has concluded that Perez’s personality features no longer interfere with his ability to practice medicine, Dr. Holemon has not observed and has not rendered an opinion regarding Perez’s 
clinical competence.  At best, Dr. Holemon was aware of Perez’s  reputation for clinical competence while Perez continued to work in Missouri prior to the revocation of his license.

27.
By letter dated August 5, 2003, the Board informed Perez’s counsel that Perez would be permitted to appear before the Board if he successfully completed his specialty Board examination or the SPEX.
28.
The American Board of Obstetrics and Gynecology did not allow Perez to sit for the specialty examination based upon its own policy of not allowing unlicensed persons to sit for the examination.
29.
On May 20, 2004, Perez failed the SPEX a third time, with a score of 72.  Perez rated “lower performance” or “lower to borderline performance” in the areas of preventive maintenance, chronic or progressive illness, diagnostic assessment, applying scientific concepts, cardiovascular, hematologic, gastrointestinal, and neurologic.
30.
By letter dated October 6, 2005, the Board informed Perez that his request for reinstatement was denied “pursuant to Section 334.100.6, RSMo and the Board's rule 4 CSR 150-2.153 based on your inability to pass the Special Purpose Examination.”

Conclusions of Law


We have jurisdiction to hear Perez’s complaint.
  Perez has the burden to prove that he is entitled to have his license reinstated.
  We decide anew whether there is legal cause to deny the license and whether the license application should be granted.
  We exercise the same discretion that the law grants to the Board.
  

Due process requires notice of the cause for denial.  When the denied applicant files the complaint, the Board’s answer provides such notice.
  The Board alleges that Perez did not submit proof of his completion of medical education courses while his license was revoked.  The Board alleges that Perez has not achieved a passing score on either the certifying examination or the SPEX.  The Board cites § 334.100.6 and its Regulation 4 CSR 150-2.150(1) as authority for requiring Perez to submit proof of continuing education and to pass the certifying examination or the SPEX before reinstating his license.  

The Board’s counsel did not mention the continuing education issue in his opening statement, did not contest the sufficiency of the continuing education records in Petitioner's Exhibit 6, and did not address the issue in its brief.  Therefore, we conclude that Perez satisfied the Board’s continuing education requirements for purposes of this appeal.  

The only reason the Board asserted at the hearing and in its brief for denying Perez reinstatement of his license is that he did not pass the SPEX.  Section 334.100 provides:


6.  Before restoring to good standing a license, certificate or permit issued pursuant to this chapter which has been in a revoked, suspended or inactive state for any cause for more than two years, the board may require the applicant to attend such continuing medical education courses and pass such examinations as the board may direct.
The Board’s Regulation 20 CSR 2150-2.150
 provides:

(1) The Board may require each applicant seeking to restore to good standing a license, certificate or permit issued under Chapter 334, RSMo, which has been revoked, suspended or inactive for any reason for more than two (2) years, to present with his/her application evidence to establish the following:
*   *   *


(B) Successfully passing, during the revoked, suspended or inactive period, one (1) of the following:  the American Specialty Board’s certifying examination in the physician’s field of specialization, Component 2 of the Federation Licensing Examination (FLEX) before January 1, 1994, Step 3 of the United States Medical Licensing Examination (USMLE) or the Federation of State Medical Board’s Special Purpose Examination (SPEX).  

Perez does not dispute that he has failed the SPEX three times.  Nevertheless, Perez argues that the Board is foreclosed from contending that he is not qualified or entitled to be licensed because the Board’s answer does not assert that Perez failed to set forth facts demonstrating that Perez is qualified and entitled to be licensed.  We disagree.  The Board’s answer clearly contends that Perez is not entitled to licensure because the law authorizes the Board to require him to pass the SPEX and that Perez failed the SPEX three times.

Perez contends that the word “may” in § 334.100.6 and in 20 CSR 2150-1.150(1) means that the requirement to pass the SPEX is discretionary with the Board and therefore with us.  We agree that it is discretionary for the Board to use § 334.100.6, but once the Board chooses that option, the applicant must pass the SPEX to be entitled to reinstatement.  Further, we agree that requiring Perez to pass the SPEX is a reasonable means to assess Perez’s medical knowledge for general clinical practice.  Perez has not practiced in this country since 1994.  We have no evidence that he has practiced anywhere since 2000.  Although if licensed Perez would probably continue with his specialty of reproductive endocrinology, it is reasonable to expect him to have enough knowledge of the other areas of medicine to perform competently in clinical situations.  Perez admitted at our hearing that it is conceivable to anticipate that in the course of practice as an obstetrician or gynecologist a situation could arise requiring treatment outside his narrow field.
  That Perez was rated “lower performance” or “lower to borderline performance” in the 
areas of preventive maintenance, chronic or progressive illness, diagnostic assessment, applying scientific concepts, cardiovascular, hematologic, gastrointestinal, and neurologic shows a significant deficit in the knowledge needed to perform competently in a clinical situation.

Perez contends that he has successfully completed all the counseling and evaluations that the Board requested or required regarding the incidents of sexual misconduct with his patients that led to his revocation.  He contends that the Board presented no evidence contrary to his contention that he has no psychological or emotional issues that render him unfit to practice.  

Perez’s focus on his character misses the point of the Board’s answer.  The Board does not posit Perez’s character as a reason to deny reinstatement, but rather Perez’s deficit of medical knowledge as shown by his failure to pass the SPEX. 
Perez contends in his reply brief that if the Board thinks Perez is incompetent to practice, it must follow the procedures set forth in § 334.100.2(25), which provides:


1.  The board may refuse to issue or renew any certificate of registration or authority, permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section. . . .

2.  . . . . (25) Being unable to practice as a physician and surgeon or with a specialty with reasonable skill and safety to patients by reasons of medical or osteopathic incompetency . . . . The following shall apply to this subdivision:

(a) In enforcing this subdivision the board shall, after a hearing by the board, upon a finding of probable cause, require a physician to submit to a reexamination for the purpose of establishing his or her competency to practice as a physician or surgeon or with a specialty conducted in accordance with rules adopted for this purpose by the board[.]
While the procedures in § 334.100.2(25) are available to the Board, § 334.100.6 provides another option for the Board to follow specifically in regard to an applicant whose license has been revoked for more than two years.  There is no authority that requires the Board to follow the hearing procedures in § 334.100.2(25) when it chooses to use § 334.100.6.
Perez also complains that the Board made no showing that the SPEX is a reasonable or accurate measure of his ability to resume practice in his area of specialization.  That the Board considered the SPEX reliable enough to include it in a promulgated regulation is enough for us to give it a rebuttable presumption of reliability.  Since it is Perez’s burden to show that he is entitled to reinstatement, he must show that the test is not reliable.  Perez presented no evidence to show that.
Perez contends that the Board said nothing about requiring him to pass competency examinations until after he got favorable reports on whether his personality or emotional problems would render him unfit to practice medicine.  This Commission has no power to superintend another agency's procedures or the sequence of its activities.
  However, we note that it seems reasonable for the Board to have been concerned first with Perez’s behavior or character issues because those brought about the revocation of his license.  When Perez finally got favorable opinions in 2002 about whether psychological issues rendered him unfit to practice, enough time had passed since he had practiced in this country for the Board to be legitimately concerned about whether he still had the knowledge to function adequately at the general clinical level.  This sequence does not show that the Board was simply looking for excuses to deny Perez reinstatement.
Summary


Perez is not entitled to have his license reinstated.

SO ORDERED on November 28, 2006.



________________________________



JUNE STRIEGEL DOUGHTY  


Commissioner

	�Tr. at 57, 88-89.


	�Resp. Ex. A.


	�There is nothing in the record to indicate that Perez’s activities in the Philippines continued beyond 2000.  At the hearing, Perez testified that he continued the routine of going to and from the Philippines from 1994 to 2000.  (Tr. at 32.)


	�Pet’r Ex. 1.
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	�Tr. at 60-61.


	�Statutory references are to the 2005 Supplement to the Revised Statutes of Missouri unless otherwise noted. 
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	�J. C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984); Regulation 1 CSR 15-3.380(2)(E).
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	�Tr. 60-61.


	�Missouri Health Facilities Review Comm. v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).
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