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)




)
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)

DECISION


The Department of Social Services, Division of Medical Services (“the Department”)  owes Pentech Infusions, Inc. (“Pentech”) Medicaid reimbursement of $110,834.49.
Procedure


Pentech filed an amended complaint on November 10, 2005.  Pentech appeals the denial of, or failure to act within a reasonable time upon its Medicaid claims by the Department.  On December 9, 2005, the Department filed an answer.  We held a hearing on July 13, 2006.  Stephen J. O’Brien of Sonnenschein, Nath & Rosenthal LLP, represented Pentech.  Assistant Attorney General Sarah E. Ledgerwood represented the Department.  No witnesses testified at the hearing.  Instead, the parties submitted a “Joint Submission Stipulation” (“joint stipulation”) that purports to establish the evidentiary record.  The joint stipulation provides that “these transcripts, along with the evidence currently before the commission constitutes the evidence 
intended to be submitted by the parties[.]”  The transcripts refer to the deposition transcripts of Jacqueline T. MacDonald,
 Betty Council, and Lynn Young.  The joint stipulation does not identify what constitutes the “evidence currently before the commission.”  
After presenting the joint stipulation, counsel for Pentech stated:  “I think the summary determination motions are still at play and are still operative.[
]  The evidence that was submitted there I think is going to be helpful to the commission. . . .  As a supplement to that, what the parties then did was we have submitted the testimony in cross-examination of Jacqueline MacDonald . . . .  The State has added two deposition transcripts . . . .  So you have affidavits plus supplemented by their testimony, you have Kim Graci[.]”
  He also included as evidence the “Settlement Agreement and Mutual Release” between the Department and Pentech resolving two appeals on other claims denied as untimely.
   
From counsel’s statements at the hearing and the exhibits referred to in the depositions, we determine that the “evidence currently before the commission” consists of exhibits submitted with the original complaint and exhibits each party submitted with their respective motions for summary determination.  The following is the evidentiary record upon which we base the findings in this decision:

· Hearing transcript of July 13, 2006;

· Deposition of Jacqueline T. MacDonald, cited as “MacDonald depo. at [page number]”;
· Deposition of Lynn Young, Medicaid Information System Administrator for the Department, cited as “Young depo. at [page number]”; 
· Deposition of Betty Council, Program Relations Manager for the Department, cited as “Council depo. at [page number]”;

· Affidavit of Kim Graci,
 (executed on February 22, 2006) to support Pentech’s motion for summary determination, cited as “Graci aff. ¶ [paragraph number]”; 

· Supplemental affidavit of Kim Graci (sworn to on February 23, 2006) to support Pentech’s motion for summary determination, “Graci Supp. ¶ [paragraph number]”;

· Affidavit of Jerry Francesco (executed on February 23, 2006) to support Pentech’s motion for summary determination, “Francesco aff. ¶ [paragraph number]”;

· Group Exhibit 1 (three stacks of documents) attached to Pentech’s complaint: 

· First stack

· Eight page Overview prepared by Jacquelyn MacDonald (cited as “Overview at [page number]”; 
· Printouts of the Department’s “claim status response” reports;

· Second stack:  Tab #1:  claim forms and related documents identified individually by Bates numbers, Pentech 0001 through Pentech 0426.  Cited as “Pentech [Bates page number]”;
· Third stack:  

· Claim forms and related documents numbered “Pentech 0427” through “Pentech 0754”;
· Tabs #2 to #10:  Exhibits 2 through 10 from Pentech’s motion for summary determination;
· Group Exhibit 2 attached to complaint:  a one-page printout of UPS’s online tracking report for a package of claim forms in Group Exhibit 1 delivered to the Department on March 1, 2005;  

· Exhibits from the Department’s motion for summary determination:

·  Exhibit A, affidavit of Betty Council, cited as “Council aff. ¶ [paragraph number]”;
· Accompanied by remittance advices from the Department sorted into eight “attachments.”
  The pages are numbered consecutively from 20 (the first page in Group 1) to 761 (the last page in Attachment 8).
  We cite to a remittance advice by the numbered attachment it is in and then by page number.  For instance, the remittance advice that is in Attachment 3 at page 345 would be cited as “Exhibit A:3:345.”
· Exhibit B, affidavit of Lynn Young, cited as “Young aff. ¶[paragraph number]”; 
· Exhibit C, the Department’s letter of June 16, 2005, responding to claims; 

· Exhibit D, answers to the Department’s first interrogatories to Pentech;  

· Exhibit E, responses to the Department’s first request for production of documents with attachment (claim forms numbered Pentech 0001 to Pentech 0753); 

· Exhibit F, the Department’s first interrogatories to Pentech;
· Exhibit G, the Department’s first request for production of documents to Pentech.

Having read the full record, including all the evidence, Commissioner Terry M. Jarrett renders the decision.

Findings of Fact


1.
During the times relevant to this case, Pentech was a Missouri Medicaid provider of intradialytic parenteral nutrition (“IDPN”) and intraperitoneal nutrition (“IPN”) therapy to Missouri Medicaid recipients.  

2.
IDPN is the provision of nutrients to hemodialysis patients in conjunction with their dialysis treatment.  IDPN services are provided three times per week through the venous drip chamber of the hemodialysis machine.  

3.
IPN is the provision of nutrients to peritoneal dialysis patients in conjunction with their dialysis treatment.  IPN services are provided daily to patients directly into the peritoneal cavity.  
Pentech’s Process of Filing Claims With the Department 
4.
Jacqueline T. MacDonald worked as a payment specialist for Pentech from May 2002 to January 2006.  For that period, she was the only Pentech employee responsible for completing the claim forms to submit to the Department for reimbursement for IDPN and IPN services to Medicaid patients.
  Her office was in Boothwyn, Pennsylvania.
5.
MacDonald’s supervisor was Kim Graci, reimbursement manager for Pentech. 
6.
When MacDonald began her duties, Dawn Cain instructed MacDonald on how to complete the claim forms.  Cain was an employee in the Department's Provider Relations Education and Communication Unit of the Division of Medical Services.  Her responsibilities included training enrolled providers on proper billing procedures.  
7.
MacDonald learned the time deadlines for submitting claims to the Department from the Department’s Medicaid Manual.
8.
The Department responded to each claim with computer printouts, called “remittance advices,” which set forth information such as whether or not the Department granted the claims and for how much.  The remittance advices were usually sent out twice a month.
9.
MacDonald’s duties included reviewing the remittance advices.  
10.
Pentech used an automated accounting system, NESTAMED, to print off completed claim forms for each patient once a month.  
11.
After getting the printed claim forms, MacDonald prepared them for mailing to the Department.  
12.
MacDonald signed for Jerry Francesco, Pentech’s president, and dated each claim form.
  She put the claim forms into envelopes addressed to Verizon GTE  Data, P.O. Box 5600, Jefferson City, MO  65102, for mailing to the contractor who processed claim forms for the Department.    
13.
MacDonald put as many claim forms as she could into one mailing envelope.  If there were too many for one envelope, she used additional envelopes.    
14.
Sometimes there was more than one claim form for the same patient.  Normally MacDonald would keep claim forms for the same patient in the same envelope for the same day’s mailing.  The envelopes were mailed out on the day she filled them with claim forms.  So when MacDonald took more than one day to process a particular patient's claim forms, the claim forms for that patient remaining after each day would be put in a mailing envelope during the next day.    
15.
MacDonald did not keep a log of what claim forms went into which envelopes.  MacDonald kept a copy of each claim form, but sorted by patient name, not by which envelope she put it in.  
16.
At the end of each day, MacDonald sealed the envelopes with the claim forms and gave them to Pentech employees who were responsible for weighing the outgoing mail and putting on the proper postage.  No envelope sent to the Department was ever returned for insufficient postage or as undeliverable.    
The Department’s Processing of Claims
17.
From September 2003 to March 2004, the Department contracted with a private company named Verizon Information Technologies (“Verizon”) to be its Medicaid fiscal agent.  Verizon received and processed claims filed by Medicaid providers.  The employees and facilities of Verizon were separate from those of the Department.  However, the Department treated the date on which Verizon received a claim form as the date on which the Department received it.
18.
Verizon’s usual business practice for processing the claim forms from Medicaid providers, such as Pentech, follows:

a.
After claim forms from Medicaid providers arrived at Verizon’s post office box, Verizon’s courier picked them up and took them to Verizon’s mail room, where the courier opened the envelopes.

b.
The six Verizon employees who constituted the mail room staff reviewed the claim forms for obvious errors, such as an omitted provider number.  
c.
The mail room staff prepared each claim form to be scanned by taking out staples and straightening the pages.  
d.
Verizon employed a high-speed digital scanner that used optical character recognition to create a computerized image of each claim form.  Verizon employees placed a stack of claim forms in the scanner.  The scanner scanned them one by one. 
e.
Verizon’s contract with the Department required Verizon to give each claim form an internal control number (“ICN”) within one working day of receiving it.  During scanning, the Missouri Medicaid Information System mainframe computer gave an ICN to the claim form being scanned.  
f.
The ICN expresses the date that Verizon received the claim.
  The year of receipt is indicated by the third and fourth digits of the ICN.  The date is indicated by the fifth, sixth, and seventh digits.  Each day in the year is numbered consecutively from January 1 to December 31, that is, from one to 365 or to 366 in leap years.
  
g.
The only time that a claim form did not receive an ICN is when the provider’s identification number was missing or was incorrect.  Then 
Verizon returned the claim form to the provider with a “return to provider letter.”  There were no “return to provider letters” among the claims in dispute in this case.
h.
After the scanning, Verizon’s data entry staff “keyed” the information on the paper claim form into the claim subsystem for processing.  If any two or more claim forms stuck together so that only one got scanned, the key entry employees were expected to notice it.  

i.
Verizon processed the paper claim by going through a series of programmed computer edits including the validity of the diagnosis, the recipient’s name and eligibility, the provider’s name and eligibility, and the validity of the procedure.  The particular edits a claim failed determined whether it required manual review.  

j.
After Verizon completed the processing, Verizon “adjudicated” the claim, that is, paid or denied it, depending on the final edit and/or manual edit decisions.  

k.
Medical policy staff whom Verizon employed or medical consultants on contract with the Department conducted the manual reviews.  The manual review determined medical necessity or whether the claim otherwise met the Department’s policy guidelines.

l.
After adjudication, the claim went through the financial cycle and was printed onto a remittance advice.  Verizon issued remittance advices twice a month, usually around the fifth and twentieth of the month.  Verizon sent the remittance advices to the provider that submitted the claims.    
m.
Pentech puts the amount it charged under the “Charges” subsection of § 24 of the claim form.  The remittance advice puts that amount under the column labeled “billed amt.”  To the right of the “billed amt” column are columns labeled “allowed amt” and “paid amt.”  The amount Medicaid allowed and paid was always less than what Pentech charged.
  In this decision, we use the term “unpaid Medicaid reimbursement” to indicate what Medicaid allows for a particular claim.

n.
Verizon processed resubmitted claim forms in the same manner as just described, except that resubmitted claims that had previously been given an ICN were not given another ICN.

19.
The Department did not have any access to the claim forms until after Verizon scanned the claim form and keyed in its information.  Then the Department had access to the computerized image of the claim form and to the information keyed into the Department’s computer system.  

Changes in Billing Procedure

20.
Section 24 of the claim form had subsections labeled “A” through “K.”  Subsection “A” contained the following under which the Medicaid provider was to place dates for the services for which the Medicaid vendor claimed reimbursement:

DATE(S) OF SERVICE

    

From



To
MM
DD
YY

MM 
DD
YY
21.
Subsection F was for “Charges.”  Subsection G was for the number of “days or units.”  
22.
In 2002, Cain instructed MacDonald how to complete a claim form for IDPN services provided three times a week for an entire month:

a.
MacDonald was to put under “from” and “to” in the “dates of service” subsection only the first day that IDPN services were provided in a month.  For instance, if IDPN services were provided three times per week from 
May 1 to May 31, 2003, MacDonald was to put 05/01/03 under both “from” and “to.”  
b.
Under the “Charges” portion of § 24, Cain instructed MacDonald to put the sum of the daily reimbursement for all the days of service.  
c.
Under the “Days or Units” portion of § 24, Cain instructed MacDonald to put “one” even though the services were for more than one day.  
23.
At some point in the fall of 2003, the Department changed those requirements without informing Pentech.  MacDonald learned of the changes when she saw on the remittance advices that Pentech’s claims were being denied as to the dates following the first date of service she had put on the “Date(s) of Service” subsection of § 24.
  
24.
The first change was requiring claim forms for IDPN services to list each individual day of service on a separate line under “Date(s) of Service.”  
25.
When MacDonald resubmitted the IDPN claims for the subsequent days of the month, the Department treated them as original submissions despite the fact that there was an 
ICN for the first day of the month.  If they were resubmitted later than 12 months after the date of service, the Department denied them as untimely.  
26.
Eventually Cain instructed MacDonald to send directly to Cain the claims for the days of the month after the first day.  The Department paid the claims sent to Cain.
  
27.
A second change in the fall of 2003 pertained to services that began in one month and “spanned” into the next month.
  Cain originally instructed MacDonald to put under “Date(s) of Service” only the initial date of service for all the days of service even though the consecutive days of service extended into the next month.  For instance, if services went from May 30 to June 29, 2003, only the date of May 30, 2003, need appear under “Date(s) of Service.”  
28.
The Department changed this to begin requiring Pentech to submit separate months on separate claim forms.  For instance, for daily services from May 30 to June 10, 2003, the services on May 30 and 31 would be put on one claim form while the services from June 1 to June 10 would be put on a second claim form.
  
29.
After the Department stopped paying claims spanning into a subsequent month, or at least stopped paying for anything past the first day shown on the claim form, MacDonald resubmitted a separate claim form for each month.  The Department treated the claim for the second month as an original claim because it did not have an ICN for any date in that month.  If the resubmission was later than 12 months after the date of service, the Department would deny it as an untimely original submission.
Category I Claims 
Unacknowledged Claims in Same Envelope as Those Acknowledged 

E.B.
Overview at 1

Pentech 0001-0004

MacDonald depo. at 37-8, 106

Graci Affidavit ¶¶ 7-16

Remittance advice for resubmitted claim at Exhibit A:1:131 


30.
On September 18, 2003, Pentech mailed four claim forms to the Department for IPN services provided to E.B.  Pentech mailed all the claim forms in the same envelope.  The claims were for services in March (Pentech 0001), April (Pentech 0002), May (Pentech 0003), and June 2003 (Pentech 0004).  

31.
The Department received all of the claim forms before May 2004.
  
32.
The Department acknowledged and processed the claim forms for March, April, and June 2003 services, but not the claim form for the May 2003 services.
    
33.
Pentech resubmitted the claim for the May 2003 services.  The Department gave it ICN 1504177031430. 
  The julian date shows receipt on April 26, 2004.  The Department denied the claim on July 9, 2004, for being untimely.
  
34.
Pentech resubmitted the claim for the May 2003 services again on January 12, 2005.  The Department denied it as untimely on January 21, 2005.

35.
The unpaid Medicaid reimbursement for the May 2003 services is $4,887.46.

E.D.
Overview at 2

Pentech 0065, 0068, 0085, 0103 to 0106
MacDonald depo. at 107-108
Graci Aff ¶¶ 40-38

36.
On September 19, 2003, Pentech mailed claim forms to the Department for IDPN services provided to E.D. in March, April, May, and June 2003 (Pentech 0103, 0104, 0105, and 0106, respectively).
  Pentech mailed all of the claim forms in the same envelope.
37.
The Department received all of the claims before November 17, 2003.  
38.
The Department acknowledged and processed all the claims except the April 2003 claim.
  
39.
On November 17, 2003, Pentech resubmitted the April 2003 claim (Pentech 0065) and a May 2003 claim (Pentech 0068).  
40.
The Department received both claims before April 2004.  
41.
The Department acknowledged and processed the May 2003 claim, but not the April 2003 claim.
  
42.
On January 12, 2005, Pentech submitted the April 2003 claim for the third time.  The Department denied it as untimely on January 21, 2005.

43.
The unpaid Medicaid reimbursement for the April 2003 claim is $2,529.21.
  
S.E.
Overview at 2

Pentech 0108-0111
MacDonald depo. at 108-110, 118-119, 121-122

Graci aff. ¶¶ 49-66
44.
On September 18, 2003, Pentech mailed to the Department claim forms for IPN services provided to S.E. in April, May, and June 2003 (Pentech 0107, 0108, 0109, respectively).  Pentech mailed all of the claim forms in the same envelope. 
45.
The Department received all of the claim forms before November 18, 2003.  
46.
The Department acknowledged and processed the May and June 2003 claims, but not the April 2003 claim.
  
47.
On November 18, 2003, Pentech resubmitted the April 2003 claim by mailing the claim form (Pentech 0110) in the same envelope with a claim form for services provided in July 2003 (Pentech 0111).
  
48.
The Department received the April and July 2003 claims before March 2004.  
49.
The Department paid only the first date of service on the April claim.  So, MacDonald sent in an Individual Adjustment Request (IAR) form with the dates of the April 2003 claim stated separately.  The Department still paid only the first date of service.
    
50.
The unpaid Medicaid reimbursement for the April 2003 claim is $566.88.
 
D.F.
Overview at 3
Pentech 0197-0200
MacDonald depo. at 110 – 111

Graci aff. ¶¶ 67-73
51.
On November 21, 2003, MacDonald mailed to the Department claims for IDPN services provided to D.F. in May, June, July, and August, 2003 (Pentech 0197, 0198, 0199, and 0200, respectively).
  Pentech mailed all the claim forms in the same envelope.
52.
The Department received all of the claims before May 2004.  
53.
The Department acknowledged and processed all of the claims except for the May 2003 claim.
    
54.
Pentech resubmitted the May 2003 claim on January 12, 2005.  The Department denied it as untimely on January 21, 2005.

55.
The unpaid Medicaid reimbursement for the May 2003 claim is $3,221.74.
  
T.G.
Overview at 3-4
Pentech 0248-0275

MacDonald depo. at 111-112

Graci aff. ¶¶ 81-93
April 2003 claim
56.
On September 18, 2003, Pentech mailed to the Department claims for IDPN services provided to T.G. in March, April, May, and June 2003 (Pentech 0275, 0274, 0273, and 0272, respectively).  Pentech mailed all the claim forms in the same envelope.
57.
The Department received all the claims before April 2004.
58.
The Department acknowledged and processed all the claims except the claim for April 2003.
  
59.
Pentech resubmitted the April 2003 claim to the Department on January 12, 2005.  The Department denied the claim as untimely on January 21, 2005.

60.
The unpaid Medicaid reimbursement for the April 2003 claim is $3,952.62.

September and October 2003 claims  
61.
On November 21, 2003, Pentech mailed to the Department a claim for IDPN services for September (Pentech 0269) and October 2003 (Pentech 0268) with claims for July (Pentech 0271) and August 2003 (Pentech 0270).  Pentech mailed all the claim forms in the same envelope.
62.
The Department received all the claims before September 2004.  
63.
The Department acknowledged and processed the July and August 2003 claims, but did not acknowledge or process the September and October 2003 claims.
  
64.
On December 31, 2003, Pentech mailed the September (Pentech 0260-0267) and October 2003 (Pentech 0248-0259) claims, with each day of service on a separate claim form.  The Department did not acknowledge receipt.
  
65.
Pentech resubmitted the September and October 2003 claims to the Department on January 12, 2005.  The Department denied the claims as untimely on January 21, 2005.

66.
The unpaid Medicaid reimbursement is $2,634.06 for the September 2003 claim and $3,821.18 for the October 2003 claim.

L.H-J.
Claims for Services Beginning June 18 and 25, 2003, and
Services from September 1 to 9, 2003 
Overview at 4

Pentech 0313, 0314, 0315, 0317, 0336, 0342, 0348
MacDonald depo. at 91, 93-94

Graci aff. ¶ 114-120
67.
On September 16, 2003, Pentech mailed four claim forms to the Department for IPN services to L.H-J.
  The claim forms were in the same envelope and included: 
a.
a claim form for seven days of services beginning June 18 and six days of service beginning June 25, 2003 (Pentech 0313);
   
b.
a claim form for services beginning July 1 and July 22, 2003 (Pentech 0314); 
c.
a claim form for services beginning July 29, 2003 (Pentech 0315); and
d.
a claim form for services beginning August 26 and September 2, 2003 (Pentech 0317).

68.
The Department received the claim form for the July 1 and 22, 2003, services, giving it ICN 1503266002930.  The julian date shows receipt on September 23, 2003.
69.
The Department paid $157.66 for the one day of service provided on July 1, 2003.
  The Department mistakenly set forth the month of service on the remittance advice as January.
  
70.
The Department received the claim form for the July 29, 2003, services, giving it ICN 1503266002920.
  The julian date shows receipt on September 23, 2003.  The Department paid only for the service provided on July 29, but mistakenly set forth the month of service on the remittance advice as January.

71.
Although the Department received the claim form for the services beginning 
June 18 and 25, 2003, on September 23, 2003, it did not give it an ICN or otherwise acknowledge or process it.   
72.
The daily amount that Medicaid reimburses for the IPN services submitted is $157.66.
  The amount remaining to be paid for the seven days beginning June 18, 2003, is $1,103.62.  The amount remaining to be paid for the six days beginning June 25, 2003, is $945.96.  The total Medicaid reimbursement due for that claim form is $2,049.58.
73.
Although the Department received the claim form for the August 26 and September 2, 2003, services on September 23, 2003, it did not give it an ICN or otherwise acknowledge or process it.  The dates of service were for consecutive days from August 26 to September 9, 2003.

74.
At the Medicaid rate of $157.66 per day, the Medicaid reimbursement due for the dates of service from September 1 to 9, 2003, is $1,418.94.

W.H.
Overview at 5

Pentech 349-356

MacDonald depo. at 112-114

Graci aff. ¶¶ 121-126
75.
On June 22, 2004, Pentech mailed five claim forms to the Department for IPN services
 provided to W.H. in May, June, August, September, and October 2003 (Pentech 0352, 0353, 0354, 0355 and 0356, respectively).  
76.
The Department received all the claim forms before August 2004.   
77.
The Department acknowledged and processed the May and June claims, but not the August, September, and October claims.
  
78.
The unpaid Medicaid reimbursement is $2,680.22 for services in August 2003; $4,729.80 for services in September 2003; and $4,887.46 for services in October 2003.

T.I.
Overview at 5

Pentech 357-363

MacDonald depo. at 96-101

Graci aff. ¶¶ 127-33

Hearing tr. 21-24

79.
On September 15, 2003, Pentech mailed claims to the Department for IPN services
 provided to T.I. for February 2003, March 2003, and April 18, 2003 (Pentech 0357, 
0358, and 359).
  The April 18 claim was for services provided from April 18 through May 15, 2003, but MacDonald had put on the claim form only the first day of the services.  Pentech mailed all the claims in the same envelope.

80.
The Department received all of the claims before February 2004.  
81.
The Department paid the February and March claims, but did not process the April 18 claim.

82.
On January 16, 2004, Pentech mailed a claim form (Pentech 0363), resubmitting the April 18 claim.
  On this claim form, Pentech listed on separate lines claims for services from April 18 to April 30, 2003, and from May 1 to May 15, 2003.  Pentech sent this claim form to the Department in the same envelope as claim forms resubmitting claims for services from July 11 
to 17, 2003 (Pentech 0360), June 13 to July 3, 2003 (Pentech 0361), and May 15 to June 12, 2003 (Pentech 0362).
  

83.
The Department received all four claim forms before April 16, 2004.  The Department adjudicated all the claims except that for the services from April 18 to May 15, 2003.
    
84.
The Medicaid rate is $157.66 per day.
  The Medicaid reimbursement due for the 28 days of service from April 18 to May 15, 2003, totals $4,419.80.
  

M.M.
Overview at 6

Pentech 0388 to 0426 

MacDonald depo. at 114

Graci aff. ¶¶ 148-155
85.
On September 16, 2003, Pentech mailed a claim form to the Department for IDPN services provided to M.M. in May 2003 (Pentech 0389) along with a claim form for services in April 2003 (Pentech 0388).  
86.
The Department received both claims, but assigned ICN 1503280008770 only to the April 2003 claim.
  The julian date shows receipt on October 7, 2003.  The Department did not acknowledge receipt of or process the May 2003 claim.
87.
On May 20, 2004, Pentech mailed in the same envelope the resubmitted claim for May 2003 (Pentech 0405-0417) with original claims for services provided to M.M. in June (Pentech 0419-0420), July (Pentech 0421-0434), August (Pentech 0436-0447), September (Pentech 0449-0461), October (Pentech 0464-0475), and November 2003 (Pentech 0477-0489).  
88.
The Department acknowledged receipt only of the November 2003 claim.
  It did not acknowledge or process the remaining claims.
89.
The Department denied the resubmitted May 2003 claim as untimely on March 11, 2005.

90.
The unpaid Medicaid reimbursements are as follows:

a.
$3,620.44 for the May 2003 services
b.
$546.32 for the June 15, 2003 services
c.
$3,824.24 for the July 2003 services
d.
$3,692.80 for the August 2003 services
e.
$3,692.80 for the September 2003 services
f.
$3,692.80 for the October 2003 services   

A.M.
Overview at 6

Pentech 0494-0500

MacDonald depo. at 101-102
Graci aff. ¶¶ 156, 157, 159-162
91.
On September 15, 2003, Pentech mailed to the Department claims for IDPN services provided to A.M. in February (Pentech 0494), March (Pentech 0495), April (Pentech 0496), beginning of May (Pentech 0497), end of May (Pentech 0498), June (Pentech 0499), and July 2003 (Pentech 0500).  Pentech mailed all the claims in the same envelope.
92.
The Department received all of the claims before February 2004.
93.
The Department acknowledged and processed the claims for February, March, and April and for the beginning of May 2003 (Pentech 0497).  The Department did not acknowledge or process the claims for the end of May (Pentech 0498), June, and July 2003.
  
94.
The unpaid Medicaid reimbursements are as follows:

a.
$3,242.52 for the May 30, 2003 services
b.
$354.30 for the June 24, 2003 services
c.
$3,620.44 for the June 30, 2003 services
d.
$3,164.11 for the July 24, 2003 services
H.M.
Overview at 6

Pentech 0504-0506
MacDonald depo. at 115

Graci aff. ¶¶ 163-169
95.
On September 16, 2003, Pentech mailed to the Department claims for IDPN services provided to H.M. in April (Pentech 0504); May 1 and May 14 (Pentech 0505); and 
June 1, 2003 (Pentech 0506).  Pentech mailed all of the claims in the same envelope.
96.
The Department received all of the claims before May 2004. 
97.
The Department acknowledged and processed the April 2003 claim.  The Department did not acknowledge or process the May 1, May 14, or June 1, 2003 claims.

98.
On March 1, 2005, Pentech resubmitted the claims for May 1, May 14, and June 1, 2003.  The Department denied them as untimely on March 11, 2005.

99.
The unpaid Medicaid reimbursements are as follows:

a.
$4,001.60 for services beginning May 1, 2003
b.
$354.30 for services on May 14, 2003
c.
$1,259.41 for services beginning June 1, 2003
S.R.
Overview at 6

Pentech 0511-0565
MacDonald depo. at 115

Graci aff. ¶¶ 170-176

100.
On September 15, 2003, Pentech mailed to the Department claims for services provided to S.R. in April (Pentech  0512), May (Pentech 0513), and July 2003 (Pentech 0515) with claims for February (Pentech 0510), March (Pentech 0511), and June 2003 (Pentech 0514).   Pentech mailed all of the claims in the same envelope.
101.
The Department received all of the claims before April 2004.  
102.
The Department acknowledged and processed the claims for February, March, and June 2003, but not for the remainder.
  
103.
On March 1, 2005, Pentech resubmitted the claims for the services in April, May, and July (Pentech 0516-0565).  The Department denied them as untimely claims on March 11, 2005.
  
104.
The unpaid Medicaid reimbursements are as follows:

a.
$4,244.95 for the April 1, 2003 services
b.
$4,609.64 for the May 1, 2003 services
c.
$2,529.21 for the July 1, 2003 services

R.R. 

Overview at 6

Pentech 0566-68
MacDonald depo. at 115

Graci aff.  ¶¶ 177-183
105.
On March 29, 2004, Pentech mailed to the Department a claim for services provided to R.R. beginning August 15, 2003, (Pentech 0566) with two claim forms for services in October 2003 (Pentech 0567-0568).  Pentech mailed all of the claims in the same envelope.
106.
The Department received all three claim forms before August 2004.  
107.
The Department acknowledged and processed the two claim forms for October 2003 services, but not the claim form for the August 2003 services.
  
108.
On March 1, 2005, Pentech resubmitted the claim for the August 2003 service.  On March 11, 2005, the Department denied it as untimely.

109.
The unpaid Medicaid reimbursement for the October 2003 services is $2,364.90.

S.R.
Overview at 7

Pentech 0569-0572
MacDonald depo. at 115

Graci aff.  ¶¶ 184-90

110.
On April 15, 2004, Pentech mailed to the Department a claim for IPN services provided to S.R. beginning October 23, 2003 (Pentech 0569), with claims for services provided in November 2003 (Pentech 0570) and February 2004 (Pentech 0571).  Pentech mailed all of the claims in the same envelope.
111.
The Department received all of the claims before October 2004.  
112.
The Department acknowledged and processed the November 2003 and February 2004 claims, but not the October 23, 2003, claim.
  
113.
On March 1, 2005, Pentech resubmitted the October 23, 2003, claim.  The Department denied it as untimely on March 11, 2005.

114.
The unpaid Medicaid reimbursement for the October 23, 2003, claim is $1,418.94.

D.S.
Overview at 7

Pentech 0636-0645
MacDonald depo. at 115-116

Graci aff. ¶¶ 198-204

115.
On May 21, 2004, Pentech mailed one claim form to the Department submitting for reimbursement two IDPN services provided to D.S. on September 30, 2003 (Pentech 0636).

116.
The Department received the claim and paid it.

117.
On March 1, 2005, Pentech mailed to the Department a claim form dated February 23, 2005, for two IDPN services provided to D.S. on September 11, 2003 (Pentech 0637).
  The claim form was marked “RESUBMITTAL” and “CORRECTED CLAIM.”

J.S.
Overview at 7

Pentech 0646-0655

MacDonald depo. at 116

Graci aff.  ¶¶ 205-211

118.
On September 15, 2003, Pentech mailed to the Department claims for IDPN services provided to J.S. in February (Pentech 0646), March (Pentech 0647), April (Pentech 0648), and May 2003 (Pentech 0649).
  Pentech mailed all of the claims in the same envelope.
119.
The Department received all of the claims before April 2004.  
120.
The Department acknowledged and processed all but the claim for services in April 2003.
  
121.
On March 1, 2005, Pentech resubmitted the claim for the April 2003 services.  On March 11, 2005, the Department denied it as untimely.

122.
The unpaid Medicaid reimbursement for the April 2003 services is $2,164.52.

T.S.
Overview at 7

Pentech 0656-0663
MacDonald depo. at 117

Graci aff. ¶¶ 212-218

123.
On January 19, 2004, Pentech mailed claim forms to the Department for IDPN services provided to T.S. with dates of service for April 30 and in May 2003.  There were nine claim forms with separate dates of thrice weekly services (Pentech 0656-0664).  One of the claim forms was for services on May 2, 2003 (Pentech 0657) and another was for May 12, 2003 (Pentech 0661).  Pentech mailed all of the claims in the same envelope.
124.
The Department received all of the claim forms before May 2004.  
125.
The Department acknowledged and processed all of the claim forms except for the ones submitting services for May 2 and 12, 2003.
  
126.
Pentech resubmitted the May 2 and 12, 2003, claims on March 1, but the Department denied them as untimely on March 11, 2005.

127.
The total unpaid Medicaid reimbursement for the May 2 and 12, 2003, services is $682.14.

J.T.
Overview at 7

Pentech 0665-0670
MacDonald depo. at 117

Graci aff. ¶¶ 219-225

128.
On September 15, 2003, Pentech mailed claims to the Department for IPN services provided to J.T. in February, March, April, May, and June, 2003 (Pentech 0665, 0666, 0667, 0668, and 0669).  The Department mailed all of the claims in the same envelope.
129.
The Department received all of the claims before April 2004.  
130.
The Department acknowledged and processed all of the claims except for the claim for services provided in April 2003.

131.
Pentech resubmitted the April 2003 claim on March 1, 2005.  The Department denied it as untimely on March 11, 2005.

132.
The unpaid Medicaid reimbursement for the April 2003 services is $4,729.80.

L.T.
Overview at 8

Pentech 0671-0734
MacDonald depo. at 117

Graci aff. ¶¶ 226-232

133.
On September 24, 2003, Pentech mailed to the Department claims for IDPN services provided to L.T. in December 2002 and January, February, March, April, May, June, and July 2003 (Pentech 0671, 0672, 0673, 0674, 0675, 0676, 0677, and 0678, respectively).   Pentech mailed all of the claims in the same envelope.
134.
The Department received all of the claims before June 2004.  
135.
The Department acknowledged and processed all of the claims except for the claims for the June and July 2003 services.
 
136.
Pentech resubmitted the June and July 2003 claims on March 1, 2005 (Pentech 0708-0734).  The Department denied them as untimely on March 11, 2005.

137.
The unpaid Medicaid reimbursement is $3,596.82 for services received in June 2003 and $3,056.40 for July 2003.

D.W.
Overview at 8
Pentech 747-750, 751-753
MacDonald depo. at 44-50 
Graci aff.  ¶¶ 240-247
138.
On September 12, 2003, Pentech mailed to the Department claims for IPN services provided to D.W. for dates in March, April, May, and June 2003 (Pentech 0747, 0748, 0749, and 0750).  Pentech mailed all of the claims in the same envelope.
139.
The Department received all of the claims before May 2004.
140.
The Department did not show a record of having received the May 2003 claim, but assigned ICN 1503275077790 for the April 2003 claim.  The julian date shows receipt on October 2, 2003.  The Department assigned ICN 503280008670 for the June 2003 claim.  The julian date shows receipt on October 7, 2003.
  
141.
By claim form dated June 18, 2004 (Pentech 0751), Pentech resubmitted the claim for the May 2003 services, noting on the claim form the ICNs for the April and June 2003 claims that had previously accompanied the May 2003 claim mailed on September 12, 2003.
  The Department received the resubmitted claim form for the May 2003 services on June 25, 2004.
  The Department denied the May 2003 claim as untimely.
  
142.
Pentech resubmitted the May 2003 claim on February 28, 2005.  The Department denied it again as untimely.

143.
The unpaid Medicaid reimbursement for the May 2003 claim is $1,261.28.
 

Category II Claims 
Unacknowledged Item on Same Claim Form as Acknowledged Item
M.H.

Overview at 4

Pentech 290 to 293, 302, 308

MacDonald depo. at 51-68

Graci aff. ¶ 101-106
144.
On September 15, 2003, MacDonald mailed a claim form to the Department for IPN services provided to M.H.  (Pentech 291).  The first three lines under § 24 contain dates of services for June 20, June 4, and June 11, 2003, in that order.  The fourth line contains a date of service of May 30, 2003, for services actually provided from May 30 through June 19, 2003.  
145.
The Department assigned ICN 1503280008740 for the June 20, 2003, date of service.  The julian date shows receipt of the claim form on October 7, 2003.  
146.
The Department responded with a remittance advice dated December 19, 2003, (Pentech 0292) showing that it paid $157.66 for one unit of service on June 20, 2003.  
147.
Pentech sent to the Department an IAR form (Pentech 290) dated January 18, 2005, with a corrected claim form (Pentech 293).  The IAR corrects the request for reimbursement from one unit of service on June 20, 2003, for $1,025 to 26 units from May 30 to June 24, 2003, for $5,330.  The corrected claim form requests reimbursement for two units of service from May 30 to May 31, 2003, for $410, as well as reimbursement for dates of service on separate lines for June 1 to June 7, 2003, and from June 8, 2003, to June 24, 2003.  Pentech explained on the IAR that the original claim form should have shown 26 units of service from May 30 to June 24, 2003, and that the 26 units should have been split and billed as shown on the corrected claim form.  The IAR and corrected claim form reference the ICN 15032800008740.

148.
The Department received the resubmitted claim and assigned it ICN 5005055005490.
  The julian date shows receipt on February 24, 2005.  Receipt was within two years of the date of service.  The Department did not pay the claim for services provided on 
May 30 and 31.


149.
The Medicaid reimbursement for May 30 and 31, 2003 is $315.32.

L.H-J.
Claim for May 1, 2003 services

Overview at 4 

Pentech 0322-0325
Graci aff. ¶ 114-20

MacDonald depo. at 85-89
150.
On September 15, 2003, Pentech mailed to the Department a claim for IPN services provided to L.H-J. on April 9 and April 23, 2003 (Pentech 0323).  
151.
The Department gave the claim form ICN 1503275077870.
  The julian date shows receipt on October 2, 2003.  The Department paid for the April 9, 2003, service only.  The remittance advice made no reference to the April 23, 2003, service.  
152.
By documents dated January 28, 2005, Pentech resubmitted the claim for the 
April 23, 2003, service with an IAR explaining that the April 23, 2003, service was for 14 units of service extending from April 23, 2003, through May 6, 2003 (Pentech 0322-0325).  Both the corrected claim form and the IAR referenced the ICN number from the original submission.    The corrected claim form also split out the dates by month from April 23 to April 30, 2003, and May 1 to May 6, 2003 (Pentech 0325).
153.
The Department paid for the services provided in April, but not for those provided from May 1 to May 6, 2003.
 
154.
The Department paid $ 157.66 for the one day of service on April 9, 2003.
  The amount remaining for Medicaid reimbursement for the six days from May 1 to May 6, 2003 @ $157.66 is $945.96.
  

L.H-J.
Claim for August 1, 2003 services

Overview at 4

Pentech 0315, 0340-0342
MacDonald depo. at 92-96
Graci Aff. ¶ 117-18.

155.
On September 16, 2003, Pentech mailed a claim (Pentech 0315) to the Department for IPN services provided to L.H-J. on “07/29/03.”
  Actually Pentech provided services from July 29 to August 11, 2003.
  
156.
The Department received the claim and gave it ICN 1503266002920.
  The julian date indicates receipt on September 23, 2003.  The Department paid only for the service provided on July 29, but mistakenly set forth the month of service on the remittance advice as January.    
157.
On January 31, 2005, Pentech mailed an IAR (Pentech 0340) to correct the mistake as to the month and to separate the days of service for July 29, 30, and 31 from the days of service for August 1 through 11.    
158.
Whether and when the Department received the IAR and corrected claim form are not known.  The Department has never reimbursed for services on the claim form other than for the services provided on July 29, 2003.
159.
The Department paid $157.66 for the one day of service on July 29.
  The amount remaining to be paid for July 30 and 31@ $157.66 is $315.32 and for the 11 days from August 1 to 11 @ $157.66 is $1,734.26.  The total Medicaid reimbursement for these days of services is $2,049.58.
   
J.W.
Overview at 8

Pentech 0735 to 0744

MacDonald depo. at 80-85

Graci aff.  ¶ 233-39
160.
On January 16, 2004, Pentech mailed to the Department claim forms separately identifying IDPN services provided to J.W. on June 3, 5, 12, 14, 17, 19, 21, 24, 26, and 28, 2003 (Pentech 0735-0744, respectively).
  Pentech mailed all of the claims in the same envelope.
161.
The Department received all of the claim forms before June 2004.  
162.
The Department acknowledged and processed all the claims except that for June 5, 2003.
 
163.
The claim form for the June 5, 2003, services
 (Pentech 0736) listed two services provided on June 5, 2003.  One service was code B4197NU billed for $362 and the other for code B4224NU billed for $26.  
164.
Pentech resubmitted the same claim form on June 21, 2004 (Pentech 0745).
  The Department gave the claim form ICN 1504177032020.
  The julian date shows receipt on 
June 25, 2004.   
165.
On July 9, 2004, the Department reimbursed Pentech for the code B4224 service, but not for the code B4197 service.
  
166. 
The unpaid Medicaid reimbursement for the B4197 service on June 5, 2003, is $248.02.

Category III Claims 
Unacknowledged Claims Mailed Alone 
M.B.
Overview at 2

Pentech 0005-0032

MacDonald depo. at 117-118, 121

Graci aff. ¶¶ 17-23

167.
Pentech mailed claim forms dated December 22, 2003, for IDPN services provided to M.B. for services in May (Pentech 0006) and June 2003 (Pentech 0018).  

168.
Pentech sent these same claims to the Department on January 12, 2005 (for May 2003:  Pentech 0005, 0007, 0009, 0011, 0013, 0015, and for June 2003:  Pentech 0017, 0019, 0021, 0023, 0025, 0027, 0029, 0031).  The Department denied them as untimely on January 21, 2005.

S.D.
Overview at 2

Pentech 0033-0054

MacDonald depo. at 118

Graci aff. ¶¶ 24-30

169.
Pentech mailed claim forms dated January 31, 2004, for IDPN services provided to S.D. for services in September (Pentech 0033, 0035-0039) and October 2003 (Pentech 0041-0054).     
170.
Pentech sent these same claims to the Department on January 12, 2005.  The Department denied them as untimely on January 21, 2005.

D.D.
Overview at 2

Pentech 0055-0061

MacDonald depo. at 118

Graci aff. ¶¶ 31-39

171.
Pentech mailed claim forms dated November 28, 2003, for services provided to D.D. ending August 26, 2003, (Pentech 0055) and ending September 9, 2003 (Pentech 0056).  
172.
Pentech mailed different claim forms, dated December 31, 2003 (Pentech 0057-0061), but for the same dates of service to the Department.  
173.
Pentech resubmitted these same claims to the Department on January 12, 2005.  The Department denied them as untimely on January 21, 2005.

S.E.
Overview at 2

Pentech 0113 to 144

MacDonald depo. at 111

Graci aff. ¶¶ 53-56

174.
Pentech mailed claim forms dated December 31, 2003, for IPN services provided to S.E. in August (Pentech 0113-0124), September (0125-0137), and October, 2003 (0138-144).
175.
Pentech sent the August, September, and October 2003 claims again on January 12, 2005.  The Department denied them as untimely on January 21, 2005.

A.F.
Overview at 3

Pentech 0145-0157 (October 2003), 0158-0170 (September 2003) 

0171-0196 (Resubmittals)
MacDonald depo. at 119-122
Graci aff. ¶¶ 60-66
176.
Pentech mailed claim forms dated December 31, 2003, for IDPN services provided to A.F. in September (Pentech 0158-0170) and October 2003 (Pentech 0145-0157).  
177.
Pentech sent these same claims to the Department on January 12, 2005 (Pentech 0171-0196).  The Department denied them as untimely on January 21, 2005.

D.F.
Overview at 3

Pentech 0197-0212
Graci aff. ¶¶ 67-73
178.
Pentech mailed claim forms dated December 31, 2003, for services provided to D.F. in September 2003 (Pentech 0201-0212).  

179.
Pentech sent these same claims to the Department on January 12, 2005.  The Department denied them as untimely on January 21, 2005.

T.F.
Overview at 3

Pentech 0213-0247

MacDonald depo. at 119

Graci aff. ¶¶ 74-80
180.
Pentech mailed claim forms dated December 31, 2003, for services provided to T.F. in August (Pentech 0239-0247), September (Pentech 0226-0238), and October 2003 (Pentech 0213-0225).     
181.
Pentech sent these same claims to the Department on January 12, 2005.  The Department denied them as untimely on January 21, 2005.

M.G.
Overview at 4

Pentech 0276-0284

MacDonald depo. at 119

Graci aff. ¶¶ 94-100
182.
Pentech mailed claim forms dated January 31, 2004, for IDPN services provided to M.G. in September (Pentech 0284) and October 2003 (Pentech 0276-0283). 
183.
Pentech sent the same claims to the Department again around February 16, 2005.  The Department denied the claims as untimely on March 11, 2005.
 
J.H.
Overview at 4

Pentech 0285-0289

MacDonald depo. at 119

Group Exhibit 1 at 4

184.
Pentech mailed claim forms dated December 22, 2003, for services provided to J.H. in July (Pentech 0289), August (Pentech 0288), September (Pentech 0287), and October 2003 (Pentech 0285-0286). 
185.
Pentech sent the same claims to the Department on July 15, 2005.  The Department never acknowledged receipt of these claims.

H.L.
Overview at 5

Pentech 0364-0383

MacDonald depo. at 119
Graci aff. ¶¶ 134-140
186.
Pentech mailed claim forms dated September 16, 2003, for services provided to H.L. in June and July 2003 (Pentech 0364-65).  
187.
On February 16, 2005, Pentech sent the claims again (Pentech 0367-0382).    Pentech denied the claims as untimely on March 11, 2005.
  
T.L.
Overview at 5

Pentech 0384-0387

MacDonald depo. at 120

Graci aff. ¶¶ 141-147
188.
Pentech mailed claim forms dated March 8, 2004, for services provided to T.L. in September (Pentech 0384) and October 2003 (Pentech 0385).      
189.
On February 16, 2005, Pentech sent the same claims again (Pentech 0386-0387).  Pentech denied the claims as untimely on March 11, 2005.

A.M.
Overview at 6

Pentech 0501-0503
MacDonald depo. at 102-104

Graci aff. ¶¶ 156, 158, 160, 161-162

190.
Pentech mailed in the same envelope claim forms dated February 29, 2004, for IDPN services provided to A.M. on August 24 (Pentech 0501),
 September 1 and 24,
 and beginning October 1, 2003 (Pentech 0503).

191.
The Department did not acknowledge or process any of the claims.


192.
On March 1, 2005, Pentech again sent the August 24 and October 1, 2003, claim forms to Pentech.
  The Department denied the October 2003 claim as untimely on March 11, 2005.  The Department did not acknowledge receipt of the August 24, 2003, claim.
 

B.S.
Overview at 7

Pentech 0573-0635
MacDonald depo. at 120

Graci aff.  ¶¶ 191-97

193.
Pentech mailed claim forms dated January 7, 2003, for IDPN services provided to B.S. on April 25 (Pentech 0573), May (Pentech 0575-0583), June (Pentech 0584-0596), July (Pentech 0597-0609), August (Pentech 0610-0622), and September 2003 (Pentech 0623-0635). 
194.
On March 1, 2005, Pentech sent the same claims to the Department.  On March 11, 2005, the Department denied them as untimely.

Conclusions of Law


We have jurisdiction to hear Pentech’s complaint.
  We do not merely review the Department’s decision, but we find facts and make an independent decision by applying existing law to the facts.
  We have the same degree of discretion as the Department.
  


Pentech appeals claims that the Department denied as being filed more than 12 months after the service was provided.  Pentech also appeals a number of claims that it alleges the Department has simply ignored without acknowledging or adjudicating them.  Pentech alleges that it mailed all the claims early enough for them to have arrived timely.  The Department denies these allegations, claiming either that it received the disputed claims outside the time limits set by its Regulation 13 CSR 70-3.100 or that it has no record of receiving the claims. 


Pentech must prove that its claims were timely filed by a preponderance of the evidence.

Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]

“Missouri courts have held that the testimony of a single witness is sufficient to establish any fact, if accepted as true by the trier of fact, even if the witness is a party to the action.”


As “background,” Pentech presented evidence of the prior federal and state litigation between the parties.
  We make no findings regarding the prior litigation because it is irrelevant to the resolution of the claims appealed in this case.  

Pentech also argued that budget cuts had caused staff shortages at the Department, insinuating that this may have contributed to the Department's failure to acknowledge claim forms.
  Pentech cited no evidence to support this.  The only evidence was that the Department’s staff shortages were in the area of processing provider “applications” and that because Verizon was a contractor, the budget cuts and staff shortages afflicting state agencies were not affecting the processing of providers’ claims.
  

The resolution of this appeal depends on whether Pentech proves that it filed the denied claims within the time limits in Regulation 13 CSR 70-3.100, which provides:  

(3) Time Limit for Original Claim Filing.  Claims from participating providers that request Medicaid reimbursement must be filed by the provider and received by the [Department] within twelve (12) months from the date of service.  The counting of the twelve (12)-month time limit begins with the date of service and ends with the date of receipt.


(A) Claims that have been initially filed with Medicare within the Medicare timely filing requirement and which require separate filing of an electronic claim with Medicaid will meet timely filing requirements by being submitted by the provider and received by the [the Department] within twelve (12) months of the date of service or six (6) months from the date on the Medicare provider's notice of the allowed claim.

*   *   *

(4) Time Limit for Resubmission of a Claim After Twelve (12) Months From the Date of Service.


(A) Claims which have been originally submitted and received within twelve (12) months from the date of service and denied or returned to the provider may be resubmitted within twenty-four (24) months of the date of service.  Those claims must be filed by the provider and received by the [the Department] within twenty-four (24) months from the date of service.  The counting of the twenty-four (24)-month time limit begins with the date of service and ends with the date of receipt.

*   *   *


(C) Claims will not be paid when filed by the provider and received by the [the Department] beyond twenty-four (24) months from the date of service.

(5) Denial.  Claims that are not submitted in a timely manner and as described in sections (1) and (2) of this rule will be denied. . . .  

(6) Time Limit for Filing an Adjustment.  Adjustments to a paid claim must be filed within twenty-four (24) months from the date of the remittance advice on which payment was made. . . .
(7) Definitions.

*   *   *


(C) Date of receipt—The date of receipt of a claim is the date the claim is received by the [the Department.] 
(Emphasis added.)  The regulation’s definition of filing embodies the law’s general understanding of when a document is filed – when the proper official receives it.
  

Pentech acknowledges that it did not obtain dated receipts from the Department when it mailed its claims.  Nevertheless, Pentech contends that it can show timely filing by the circumstances attending the mailings.  These circumstances fall into three categories.  


In the first category, Pentech contends that the Department acknowledged the receipt of some claims sent in the same envelope as some claims that it failed to acknowledge.  Pentech asserts that it resubmitted most of the unacknowledged claims beyond the 12-month limit for original claims, but within the 24-month limit for resubmitted claims.  Pentech contends that the Department applied the 12-month limit as if Pentech were filing them for the first time because they had no ICN or “return to provider” letter.  Accordingly, the Department denied them as untimely.  

The Department denies that it failed to acknowledge any claims.
  The Department contends that the claim filing process reliably assigned an ICN to each claim form received.  If Pentech cannot provide an ICN with a julian date for a claim form, the Department argues, then the claim form was not received.  Accordingly, the Department asserts that the claims Pentech submitted as “resubmissions” were really original submissions filed later than the 12-month deadline.

In the second category, Pentech contends that the Department acknowledged and processed one or more of the line items on a particular claim form, but failed to acknowledge an item on a different line of the same claim form.  Pentech contends that when it resubmitted the unacknowledged item, the Department treated the claim form as being filed for the first time and denied it when resubmitted later than 12 months after the service.  The Department’s defense to this category of unreimbursed items is unclear.    

In the third category are claims that Pentech contends it submitted timely, but did not submit with other claims that the Department acknowledged.
  As best we can determine, Pentech relies exclusively on the reliability of its usual business practice of mailing claim forms shortly after they are printed out to establish that the Department received them timely.  The Department contends that it either has never received the claims or received them untimely.
Category I Claims 
Unacknowledged Claims in Same Envelope as Those Acknowledged 

Pentech showed its usual business practice of mailing claims to prove that it mailed the unacknowledged claims to the Department in the same envelope containing claims that the Department acknowledged and processed.  Testimony as to a usual business practice must be 
provided by “a witness with at least some duty, responsibility and participation in the mailing process.”
  As our Findings of Fact indicate, Pentech successfully proved the reliability of its claim submission process through the deposition testimony of Jacqueline MacDonald, who actually carried out the claim submission process, as well as through the affidavit of Kim Graci, whose ordinary duties required her to be familiar with the claim submission process and who had reviewed documents submitted with Pentech’s pleadings.
  The Department presented little evidence to impeach the reliability of Pentech’s claim submission process.  Therefore, except for the claims involving D.S., we find that the Department did receive the claims in the same envelopes as the claims that the Department acknowledged.    
Proving that the Department received the claims is not enough.  Pentech must establish that the original receipt was within 12 months of the date of service.  The critical finding to determine timeliness of receipt of the denied claims is the date on which the Department received the other claims in the same envelope.  While MacDonald testified and Graci averred that the Department acknowledged receipt of these other claims and paid or processed them, they provided no dates of receipt.  
The Department acknowledged the date of receipt by giving each claim form an ICN that contained the julian date of receipt.  The Department informed Pentech of the ICN and of the adjudication of the claim when it sent Pentech a remittance advice for each of the claims.  Accordingly, Pentech’s introduction into evidence of the remittance advice for the claims in the same envelope as were those that the Department denied as untimely would have been the 
clearest way to prove the date of receipt.  However, Pentech did not offer the remittance advices relevant to most of the denied claims.
     
Despite the lack of the relevant remittance advices, we still find that a preponderance of the credible evidence shows that the disputed claims were timely filed.  MacDonald and Graci stated that the acknowledged claims were “processed.”  Whether paid or denied for other reasons, it is obvious that the acknowledged claims were not denied as untimely or Pentech would have included them in the appeal.  Further, the remittance advices showing receipt of the acknowledged claims were just as available to the Department as to Pentech.  That neither party produced them infers that there is really no dispute over the fact that the acknowledged claims were received timely as to their dates of service.  A timely receipt of the acknowledged claims is sufficient to infer a timely receipt of the claims in the same envelope because the acknowledged claims had dates of service in the months just before or after the dates of service of the unacknowledged claims and because the mailing dates were well before the end of the 12-month filing period.
     
The Department owes Medicaid reimbursement in the following amounts:

Patient 

Dates of Service
Medicaid Reimbursement

E.B.
May 2003
$4,887.46

E.D.
April 2003
$2,529.21


S.E.
April 2003
$566.88

D.F.
May 2003
$3,221.74

T.G.
April 2003
$3,952.62


September 2003
$2,634.06



October 2003
$3,821.18

L.H-J.
June 18-24, 2003
$1,103.62



June 25-30, 2003
$   945.96



September 1-9, 2003
$1,418.94

W.H.
August 2003
$2,680.22


September 2003
$4,729.80



October 2003
$4,887.46


T.I.
April 18 – May 15, 2003
$4,419.80

M.M.
May 2003
$3,620.44


June 15, 2003
$546.32



July 2003
$3,824.24



August 2003
$3,692.80


September 2003
$3,692.80



October 2003
$3,692.80

A.M.
May 30, 2003
$3,242.52



June 24, 2003
$354.30



June 30, 2003
$3,620.44



July 24, 2003
$3,164.11

H.M.
May 1, 2003
$4,001.60



May 14, 2003
$354.30



June 1, 2003
$1,259.41


Shirley R.
April 1, 2003
$4,244.95



May 1, 2003
$4,609.64



July 1, 2003
$2,529.21


R.R.
October 2003
$2,364.90


Stephanie R.
October 23, 2003
$1,418.94


J.S.
April 2003
$2,164.52


D.S.
September 11, 2003
    -0-


T.S.
May 2 and 12, 2003
$682.14


J.T.
April 2003
$4,729.80


L.T.
June 2003
$3,596.82


July 2003
$3,056.40


D.W.
May 2003
$1,261.28

TOTAL

$107,523.63
In regard to the claim involving D.S., Pentech’s contentions about the claim shown on the Overview at 7 for D.S. are contradictory.  The Overview shows the denied claim’s date of service as September 11, 2003, amount billed as $4,020, and balance due as $2,539.60.  The “Comments” on the Overview state:

Sent claim for 9/30/03 for one unit for the one DOS [date of service].  Claim needs correction but there is only the one ICN and the 9/30/03 DOS was paid.  

MacDonald testified:  “They linked the ICN to 9/30 but not any of the other dates, and they spanned the month.”
  MacDonald testified that this was the type of claim that fell within the agreement between Pentech and the Department that Dawn Cain would correct.
  This makes the disputed claim seem to be over the payment for the first day of a series of treatments that “spanned” into the next month or that “spanned” an entire month.  

Graci’s affidavit is to the contrary:

199.
On May 21, 2004, Pentech submitted two claims for reimbursement for services rendered to [D.S.] for the periods September 11, 2003 and September 30, 2003, both of which were submitted for reimbursement within one year of the date such services were rendered by Pentech.  Exhibit 1 at 0636-37.


200.
DMS acknowledged and processed the September 30, 2003 claim, but failed to acknowledge or process the September 11, 2003 claim, and thus did not issue an ICN number to the claim or provide a remittance advice denying the claim as submitted.
Graci’s references to the September 11 and September 30 claims are not consistent with this being a dispute over the Department paying the first day of a series of treatments “spanning” a month.  

Further, the Department provides no remittance advice or ICN showing receipt of any of these claims.  It provides no evidence as to when the claims were mailed.  The claim forms in evidence are dated on different days.  The claim form for the September 30 claim is dated 
May 21, 2004 (Pentech 0636), which is when Graci avers that the September 11 and 30 claims were “submitted.”  However, there is no copy of the original claim form for the September 11 claim, only claim forms dated February 23, 2005, and marked “corrected claim” and “resubmittal,” for thrice weekly dates of service from September 11 to September 30, 2003.  Pentech 0637 to 0645.  

With all of the conflicting and inconsistent evidence, we cannot determine what claim Pentech is appealing.  We deny the appeal of the claim for service to D.S.
Category II Claims 
Unacknowledged Item on Same Claim Form as Acknowledged Item
Pentech produced remittance advices showing that the Department had received claim forms listing items that the Department processed, but also listing items that the Department never acknowledged or processed.  The remittance advices have ICNs with julian dates showing timely receipt of each of the claim forms.    
Many of the claim forms in this category contain claims for services provided on more than one day, but for which the claim forms show only one day of service.  MacDonald followed Cain’s original instructions to put down only one day of service and one “unit.”  That there were multiple days of service is shown by the amount of the charges that MacDonald put on the claim form.  These are claim forms dated in September 2003.  Council, Program Relations Manager for 
the Department, testified that it was around September 2003 when the Department changed how these billings were to be made.
  MacDonald testified that the Department failed to notify Pentech of the change in procedure to put down each of the days of service and to file separate claim forms for separate months.  She testified that the Department acknowledged the problem when Cain paid many of the claims that had not been completed correctly under the new procedure.  There was no testimony from Cain or anyone else to dispute MacDonald’s version of events. 
We conclude that the Department’s receipt of a claim dated September 2003 for one of multiple days of service proves receipt of a claim for the rest of the days of service.  If the receipt of the claim form was timely for that one item, it was timely for the rest.  Further, the 24-month deadline for resubmissions applies to the receipt of any claim form making explicit the rest of the days of service not stated in the original submission.
The Department owes Medicaid reimbursement in the following amounts:

Patient 
Dates of Service
Medicaid Reimbursement
M.H.
May 30-31, 2003
$315.32

L.H-J.
May 1-6, 2003
$945.96


July 30-31, 2003
$315.32


August 1-11, 2003
$1,734.26

J.W.
Code B4197 on

June 5, 2003
$248.02
TOTAL

$3,310.86

Category III Claims 
Unacknowledged Claims Mailed Alone 

Pentech contends that it timely submitted the denied claims in this category but admits that it did not submit them in the same envelope with other claims that the Department did 
acknowledge.  Pentech attempts to prove that the Department received the claim forms by the evidence of Pentech’s usual business practice in mailing claims to the Department.  
It is true that, when the customary volume of mail is large so that direct proof that a particular letter was mailed is impractical or not feasible, evidence of the settled custom and usage of the sender in the regular and systematic transaction of its business may be sufficient to give rise to a presumption of receipt by the addressee. . . .  [T]his doctrine is ordinarily invoked to establish that a document deposited into a firm’s regular and established process for the handling of mail was, in fact, duly mailed in accordance with such process, thus triggering the presumption of receipt by the addressee.[
]
*   *   *

There is a presumption that a letter duly mailed has been received by the addressee. . . .  The presumption is rebuttable, and when proof of proper mailing is adduced, it may be rebutted by evidence that it was not, in fact received. . . .  Evidence of non-receipt, however, does not nullify the presumption but leaves the question for the determination of the jury under all of the facts and circumstances of the case.[
]

The party who is supposed to have received the notice can rebut the presumption of receipt when he or she denies under oath receiving it.
  The denial of receipt can also be in the form of testimony showing a business’ usual practice of receiving and logging its mail and that a search of its system revealed no receipt of the alleged mailing.
  

The Department presented evidence of Verizon’s usual business practice of recording the receipt of claims sent to it and presented evidence that the system showed no receipt of the disputed claims.
  While Pentech criticizes the thoroughness of the search, the Department 
presented enough evidence to rebut the presumption of receipt that Pentech’s evidence of mailing created.  


When proving that its claims under Categories I and II were received timely, Pentech showed that Verizon was sometimes less than reliable at implementing the “usual business practice” of acknowledging each claim form it received.  But even if we found that the Department received the claims in Category III, we still have no basis to find on what dates it received the claims.  In fact, while Pentech’s usual business practices were sufficient to convince us that Pentech mailed the claims, there is no evidence as to the dates on which Pentech mailed the claims, much less evidence to show the date of receipt.  Even though Pentech was able to prove other circumstances to show timely receipt for the claims in the first two categories, MacDonald admitted that she could not show such circumstances in regard to the claims relating to patients that we have placed in the third category of our Findings of Fact.
   Pentech simply relies upon its usual business practice of filing claims, as shown in this exchange between Pentech's counsel and MacDonald concerning the claims we placed in Category III:

       Q.      Okay.  However, did you process these claims any differently than you processed any of the other claims that you’ve testified about?

       A.      No.

       Q.      Is there any doubt in your mind that you, indeed, did submit these, packaged them up, mailed them, and sent them to the State in exactly the same way you sent all the other claims?

       A.      Yes.

       Q.      Is there anything different about these claims, this second group of claims of which I said [Patient M.B.] is the poster child here, that differ from anything else we’ve talked about today?

       A.      No.

       Q.      Do you have any reason why in the middle of these re-submissions and submissions we get into December, January, February, March, where the State would not process claims en mass as opposed to processing some and not processing others?

      Is there any explanation from your end as to what could describe and explain that?

      A.      No.
Pentech has failed to prove that the following claims were received at the Department within the 12-month deadline for the original filing of claims:
Patient 
Date of Service
M.B.
May and June 2003

S.D.
September and October 2003

D.D.
August and September 2003
S.E.
August, September, and October 2003
A.F.
September and October 2003
D.F.
September 2003
T.F.
August, September, and October 2003
M.G.
September and October 2003
J.H.
July, August, September, and October 2003

H.L.
June and July 2003
T.L.
September and October 2003
A.M.
August 24, September 1 and 24, and October 1, 2003

B.S.
April 25, May, June, July, August, and September 2003
Summary


The Department owes Pentech Medicaid reimbursement of $107,523.63 for the Category I claims.  The Department owes Pentech Medicaid reimbursement of $3,310.86 for the Category II claims.  The Department owes Pentech no Medicaid reimbursement for the claims in Category III because Pentech failed to prove timely filing.  


SO ORDERED on June 27, 2007.



________________________________



TERRY M. JARRETT 


Commissioner
	�After the hearing, we discovered that the copy of the MacDonald deposition transcript was missing every other page.  We have obtained an electronic copy of the full deposition transcript from Pentech’s counsel and printed a hard copy.  We have substituted the printed hard copy for the incomplete copy originally furnished.


	�Pentech filed its motion for summary determination on February 1, 2006, and the Department filed its motion on February 2, 2006.  We issued an order denying both motions on April 4, 2006.


	�Hearing tr. at 4-5.  


	�Pentech Infusions v. Department of Social Services, Nos. 03-0427 SP and 03-2191 SP.  The copy provided contains only the signature of Pentech’s president dated May 26, 2004.  There is no signature for the Department.  Group Exhibit 1, Tab #6.


	�By order of April 4, 2006, we granted Pentech’s motion to substitute the affidavit and supplemental affidavit of Graci and the affidavit of Francesco for the “declarations” of each originally submitted with Pentech’s motion for summary determination.  


	�Neither party cited to the two and a half inch stack of documents each of which was titled “claim status report.”  Neither MacDonald nor Graci referred to these documents.  There is no explanation anywhere of how to interpret them.  Thus, these documents, which may well have contained information relating to Pentech’s claims or the Department’s defenses were useless to us.  


	�On August 29, 2006, the Department filed pages 190 to 257, which had been inadvertently omitted from Exhibit A’s Attachment 1.


	�The remittance advices attached to Respondent’s Exhibit A start with those issued on July 9, 2004, because those are the earliest remittance advices showing the receipt and processing of the disputed claims.  Council depo. at 16. These are claims that would have been received in late June or early July, 2004, that is, since the last preceding remittance advice.  Council depo. at 16-17.  


	�Section 536.080.2, RSMo 2000. 


	�MacDonald was also responsible for filing claims with the Medicaid programs of at least five other states. MacDonald depo. at 6-7.


	�There is confusing evidence about who signed the claim forms.  The signature on the claim forms purports to be that of Francesco.  Graci averred that MacDonald prepared the claim forms and that Francesco “signed and submitted” them.  Graci aff. ¶ 4.  Francesco’s affidavit is silent on the matter.  MacDonald testified that she signed the claim forms.  MacDonald depo. at 16 and 135.  Perhaps because who signed the claim forms was not an issue in this case, no one asked MacDonald to explain how she could claim to have signed the claim forms when only Francesco’s signature appears on the forms.  We conclude that the most probable explanation is that Francesco authorized MacDonald to sign for him.


	�The first two digits of the ICN signify the type of claim.  The next five digits give the date of filing as explained later in the text.  


	�The parties refer to this numbering system as “julian dates.”  2004 was a leap year.


	�The parties never clearly set forth the reimbursement amount that Medicaid allowed for the services shown on the claim forms.  We had to deduce from claim forms and related documents what Pentech’s daily charge was for its IPN and IDPN services and how much Medicaid reimbursed for those charges.  Usually we accepted what MacDonald stated in her Overview column “balance due” as what Medicaid would reimburse.  As in tax appeals in which the taxpayer presents insufficient data to determine his tax advantage, we make as close an approximation as we can.  Dick Proctor Imports, Inc. v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).


	�MacDonald depo. at 59-61, 68-69.  There is no affidavit or deposition testimony from Cain to refute MacDonald’s testimony.  


	�MacDonald depo at 108-09, referencing claim originally made at Pentech 0104, September 19, 2003, and resubmitted on November 17, 2003, at Pentech 0065. 


	�MacDonald depo. at 79-80.


	�Council thought this changed occurred in September 2003.  Council depo. at 65-66, 79.


	�MacDonald depo at 63-64, 67-68.


	�Pentech does not cite to any ICN or other record showing when the Department received the March, April, and June claim forms.  See our explanation of how we concluded that Pentech timely filed this and other Category I claims in the portion of the Conclusions of Law addressing Category I claims.


	�MacDonald depo. at 106-07, referring to Overview at 1.


	�Remittance advice at the Department’s Exhibit A:1:131.  Throughout this decision, we underline the julian date in any ICN and then set forth the corresponding date from the normal 12-month calendar.


	�Remittance advice at the Department’s Exhibit A:1:131.  Reason Code 29 means “denied for untimely filing.”  Council aff. ¶ 9.  The date of resubmission in the remittance advice is contrary to the June 15, 2004, date stated in MacDonald’s Overview at 1 and in Council’s affidavit at ¶¶ 10-11.  The April 26, 2004, resubmission that the julian date reveals is still within the 12-month period for filing an original claim for the May 2003 services and thus within the 24-month period for resubmissions.


	�Graci aff. at ¶¶ 13-14.  Pentech cites no record of the denial.


	�Graci aff. ¶ 16; Overview at 1.


	�Another copy of the April claim form is at Pentech 0085.    


	�Graci aff. ¶ 42.  Pentech cites no ICN or other record showing when the Department received the March, May, and June 2003 claim forms.


	�Graci aff. ¶ 43.  Pentech did not offer into evidence any remittance advice or ICNs to show when the Department received the May claim form.


	�Graci aff. ¶ 45-56.  Pentech cites no record of the denial.


� Graci aff. ¶ 48; Overview at 2.


	�Graci aff. ¶ 51; MacDonald depo. at 108.  Pentech cites no ICN or other record showing when the Department received the May and June claim forms.


	�Graci aff. ¶ 52; MacDonald depo. at 108-09.  MacDonald mentions sending in an Individual Adjustment Request form, but Pentech does not cite to a copy in our record.


	�Pentech cites no ICN or other record showing when the Department received the April claim and paid part of it.  MacDonald testified that the Department paid the first day of service of the April claim when resubmitted in the November 18, 2003, mailing.  MacDonald depo. at 109.  This contradicts Graci’s averments that the Department “again failed to acknowledge or process the April 2003 claim” when resubmitted on November 18, 2003.  Graci aff. ¶ 52.  Graci also avers that Pentech resubmitted the April 2003 claim, along with August through October 2003 claims on January 12, 2005, and that the Department denied the April 2003 claim as an original claim on January 21, 2005.  Graci aff. ¶¶ 55-56.  Graci avers that the Department later paid all but $566.88 of Pentech’s claim.  Graci aff. ¶ 57.  Neither party cites us to any remittance advice or other record to corroborate or refute Graci’s averments or MacDonald’s testimony.  We find MacDonald’s testimony the more credible as to when the Department paid part of the April claim because she was the person actually submitting and tracking the claims during this time.  


	�MacDonald depo. at 109; Overview at 2.


	�MacDonald’s Overview at 3 states that claims for March, May, and June 2003 accompanied the April 2003 claim on November 21, 2003.  However, Graci avers that a claim for September 2003 services was also included in that mailing and ignored.  Graci aff. ¶ 68.  We find no claim form in Group Exhibit 1 dated November 21, 2003, for September 2003 services.  MacDonald’s Overview at 3 states that Pentech submitted a claim for September 2003 services on December 31, 2003.  Claim forms dated December 31, 2003, for separate days in September 2003 are at Pentech 0201-0212.  However, MacDonald’s deposition testimony is not specific as to which claims were mailed on November 21, 2003.  MacDonald depo. at 110-11.  We find that MacDonald’s Overview at 3 is the more credible because she was the person actually filing and tracking the claims in 2003-2005.  Our findings on the September 2003 claim are in the section of our Findings of Fact devoted to Category III claims.  


	�Graci aff. ¶ 69; Overview at 3.  Pentech cites no ICN or other record showing when the Department received the June, July, and August 2003 claims.


	�Graci aff. ¶¶ 70-71.  Pentech cites no record of the denial.


	�Overview at 3.


	�Graci aff. ¶¶ 82-83; MacDonald depo. at 111-12.  Pentech cites no ICN or other record showing when the Department received the March, May, and June 2003 claims.


	�Graci aff. ¶¶ 84-85.  Pentech cites no record of the denial.


	�Overview at 3.


	�Graci aff. ¶¶ 86-87; MacDonald depo. at 111-12.  Pentech cites no ICN or document showing when the Department received the July and August claims.


	�Graci aff. ¶¶ 88-89.  


	�Graci aff. ¶¶ 90-91.  Pentech cites no record of the denial.


	�MacDonald’s Overview at 3-4 splits out the Medicaid charges for each of the April, September, and October 2003 claims.  Her total is $6,455.24.  Graci aff ¶ 93 does not split out the unpaid charges for each claim, but avers that the total is $13,480.70.  We find MacDonald’s figures more credible because she worked with the claims on a daily basis.


	�MacDonald depo at 91.  The patient is referred to as “LJ” in the deposition.


	�We determined the days of service by dividing the $205 daily charge into the total charges shown on the claim form at Pentech 0313.  We know that $205 is Pentech's daily charge from other submissions involving L.H-J.  See, for example, the information provided in § 15 of the IAR at Pentech 0322.


	�Remittance advice at Pentech 0336.


	�Remittance advice at Pentech 0336; MacDonald depo. at  93-94.


	�Remittance advice at Pentech 0342.


	�The remaining days of service are Category III Claims.


	�See amount paid for July 1, 2003, service in remittance advice at Pentech 0336 at ICN 1503275077860.


	�See corrected claim form, dated January 31, 2005, at Pentech 0348.  The only evidence of its resubmission is a general statement at Graci aff. ¶ 117.  The documents include no IAR for this claim.  


	�Pentech lists only the dates of service beginning from September 1, 2003, as being unpaid at its Overview at 4.  


	�The claim forms describe the services as IPN services.  Pentech 0355 and 0356.  The Overview at 5 describes them as IPN services.  However, Graci avers that the services are IDPN.  Graci aff. ¶ 121.  We give the claim forms and MacDonald’s Overview at more credence.


	�MacDonald depo. at 113-14.  Pentech cites no ICN or other record to show when the Department received the May and June claims.


	�Overview at 5.


	�Although Graci avers that these were IDPN services, Graci aff. ¶ 127, the claim forms and the Overview at 5 describe them as IPN services.  We give more credence to the claim forms and MacDonald’s Overview.  


	�MacDonald depo at 96-97.


	�MacDonald depo. at 97; Graci aff. ¶ 129.  Pentech cites no ICN or other record showing when the Department received the February and March claims.


	�MacDonald depo. at 98 and 100.


	�MacDonald depo. at 93-100.


	�MacDonald depo. at 100-01; Graci aff. ¶ 131.


	�See amount paid for July 1, 2003, service in remittance advice at Pentech 0336 at ICN 1503275077860.


	�Pentech 0363 is inconsistent with the Overview at 5.  Pentech 0363 shows “charges” of $2,665 (13 units) for the April services and $3,075 (15 units) for the May services for a total of $5,740.  Pentech charges $205 per unit.  The Overview shows the “amount billed” as $2,665 for April and $5,945 for May for a total “amount billed” of $8,610 (42 days @ $205) and total Medicaid charges of $6,621.72 (42 days @ $157.66). We conclude that the claim form, Pentech 0363, is more likely to be correct.        


	�Remittance advice at Pentech 0491; copy at Pentech 0493.


	�Graci aff. ¶¶ 151-52.  Pentech cites no ICN or other record showing when the Department received the November 2003 claim.


	�Graci aff. ¶ 153.  


	�Graci aff. ¶ 155; Overview at 6.


	�MacDonald depo. at 102.  Pentech cites no ICN or other record showing when the Department received the claims for February, March, April, and the beginning of May 2003.


	�Overview at 6.


	�Graci aff. ¶ 165.  Pentech cites no ICN or other record to show when the Department received the April 2003 claim.


	�Graci aff. ¶¶ 166-67.  Pentech cites no record of the denial.  


	�Graci aff. ¶ 169; Overview at 6.


	�Graci aff. ¶ 172; Overview at 6.  Pentech cites no ICN or other record to show when the Department received the February, March and June 2003 claims.  


	�Graci aff. ¶¶ 173-74.  Pentech cites no record of the denial.  


	�Graci aff. ¶ 176; Overview at 6.


	�Graci aff. ¶ 179; Overview at 6.  Pentech cites no ICN or other record showing when the Department received the claim for the October 2003 services.


	�Graci aff. ¶¶ 180-81.  Pentech cites no record of the denial.


	�Graci aff. ¶ 183; Overview at 6.	


	�Graci aff. ¶ 186; Overview at 7.  Pentech cites no ICN or other record showing when the Department received the November 2003 and February 2004 claims.


	�Graci aff. ¶¶ 187-88.  Pentech cites record of the denial.  


	�Graci aff. ¶ 190; Overview at 7.


	�Graci aff. ¶ 200; Overview at 7.


	�Graci aff. ¶ 201.  Although  Graci characterizes this submission as a re-submission, we do not.  See discussion of this claim in Conclusions of Law.


	�Graci aff. ¶ 206; Overview at 7.


	�Graci aff. ¶ 207; Overview at 7.  Pentech cites no ICN or record to show when the Department received the claims for the February, March, and May 2003 services.


	�Graci aff. ¶¶ 208-09.  Pentech cites no record of the denial.


	�Graci aff. ¶ 211; Overview at 7.


	�MacDonald depo. at 117; Overview at 7.  For the May 12, 2003, date of service that MacDonald testified was not paid but that Graci does not mention (Graci aff. ¶ 214), we find MacDonald’s testimony the more credible because she dealt with the claims and remittance advices on a daily basis.  Pentech cites no ICN or record showing when the Department received the claims for the April 30 and the rest of the May 2003 services.


	�Overview at 7; Exhibit A:3:403 (ICNs 1505061049690 and 1505061049730; julian date showing receipt on March 2, 2005).


	�Graci aff. ¶ 218; Overview at 7.


	�Graci aff. ¶ 221; Overview at 7.  Pentech cites no ICN or record to show when the Department received the February, March, May, and June 2003 claims.


	�Graci aff. ¶¶ 222-23.  Pentech cites no record of the denial.


	�Graci aff. ¶ 225; Overview at 7.


	�Graci aff. ¶ 228; Overview at 8.  Pentech cites no ICN or record to show when the Department received the claims for the December 2002 and January, February, March, April, and May 2003 services.


	�Graci aff. ¶¶ 229-30.  Pentech cites no record of the denial.


	�Graci aff. ¶ 232; Overview at 8.


	�MacDonald depo. at 49.  The ICNs are shown on the resubmitted claim form, dated June 18, 2004.  Pentech 0751.  Pentech cites no remittance advice showing the receipt of the April and June 2003 claims. 


	�MacDonald depo. at 49-50; Graci aff. ¶ 243; Overview at 8.


	�See remittance advice at Exhibit A:1:183.  The ICN for the claim form is 1504177031700.  The julian date shows receipt on June 25, 2004).


	�MacDonald depo. at 50; Graci aff. ¶ 244; Exhibit A:1:183.


	�MacDonald depo. at 49; Graci aff. ¶ 245.


	�MacDonald depo. at 50; Graci aff. ¶ 247; Overview at 8.


	�Remittance advice at Exhibit A:4:426.  


	�The reason code for denial on the remittance advice at Exhibit A:4:426 was “A2.”  There is no explanation in the record for this reason code.  


	�MacDonald depo. at 57; Graci aff. ¶ 105; Overview at 4.  


	�Remittance advice at Pentech 0324.


	�MacDonald depo. at  87-88.  Pentech cites no record showing this adjudication.  


	�Remittance advice at Pentech 0324.  


	�The Overview at 4 indicates that Pentech is claiming an unpaid balance only for the dates of service from May 1 to May 6, 2003.  Further, we find no justification for the statement in the Overview at 4 that Pentech billed $6,355.00 for the services beginning on May 1, 2003, and that the “balance due” is $4,887.46.  That is inconsistent  with the original claim form (Pentech 0323) where the amount billed for services beginning April 23 is $2,870 and inconsistent with the corrected claim form where the amount billed for services from May 1 to 6, 2003 is $1,230 (Pentech 0325).  The $6,355 figure is also inconsistent with the billing information provided in § 15 of the IAR (Pentech 0322) that Pentech is charging $205 per day.  


	�MacDonald depo. at 91.


	�MacDonald depo. at 92.  


	�Remittance advice at Pentech 0342.


	�Remittance advice at Pentech 0342.


	�Although there is no indication that the Department paid for the July 30 and 31 services, Pentech indicates on its Overview at 4 that it is claiming an unpaid balance only for the dates of service from August 1 to 11, 2003.  Further, we find no justification for the statement in the Overview at 4 that it billed  $6,355.00 for the services beginning on August 1, 2003, and that the “balance due” is $3,153.20.  That is inconsistent with the amount billed for the entire July 31 to August 11 dates of services on the original claim form, $2,870 (Pentech 0341) and on the corrected claim form:  $615 for July 30 and 31 and $2,255 for August 1 to 11, 2003 (Pentech 0343).  The $6,355 figure is also inconsistent with the billing information provided in § 15 of the IAR (Pentech 0340) that Pentech is charging $205 per day.  


	�MacDonald depo. at 81, 83; Graci aff. ¶ 234.


	�Graci aff. ¶ 235.  Pentech cites no ICN or record to show when the Department received the claims for the other days in June 2003.


	�Pentech identified the date of service as June 10 in its Overview at 8 because that is how Pentech’s computerized accounting system identified it.  June 5, 2003, is the correct date of service.  MacDonald depo. at 82.


	�MacDonald depo. at 83-84; Graci aff. ¶ 236; Overview at 8.


	�The ICN is written on the resubmitted claim form at Pentech 0745.  Pentech cites no remittance advice in the record.


	�Claim status response at Pentech 0746.


	�Graci aff. ¶ 239; Overview at 8.  


	�Graci aff. ¶¶ 20-21.  Pentech cites no record of receipt or denial.


	�Graci aff. ¶¶ 27-28.  Pentech cites no claim forms showing resubmittal and no other record showing resubmittal and denial in January 2005.


	�Graci aff. ¶¶ 36-37.  Pentech cites no claim forms showing resubmittal and no other record showing resubmittal and denial.


	�The only reference to these claims in MacDonald’s deposition is after she testified about S.E.’s April 2003 claim.  Pentech’s attorney stated:  “Okay.  We'll come back to the latter half of his claims in just a second.”  MacDonald depo. at 110.  Although this is perhaps a reference to the category of claims for which Pentech had no evidence that the Department received them and for which category MacDonald provided some testimony at 117-21, we see no further reference to S.E.’s claims of August through October 2003.  


	�Graci aff. ¶¶ 55-56.  Pentech cites no record of receipt or denial.


	�Graci aff. ¶¶ 63-64.  Pentech cites no record of receipt or denial.


	�Graci aff. ¶¶ 70-71.  Pentech cites no record of receipt or denial.


	�Graci aff. ¶¶ 77-78.  Pentech cites no record of receipt or denial.


	�Graci aff. ¶¶ 97-98.  Pentech cites no record of receipt or denial.


	�Graci aff. ¶¶ 110-11.  


	�Graci aff. ¶¶ 137-38.  Pentech cites no record of receipt or denial.


	�Graci aff. ¶¶ 144-45.  Pentech cites no record of receipt or denial.


	�The claim form at Pentech 0501 lists three services provided on August 1 and one service on August 24, 2003.  Graci and MacDonald’s Overview mention only the August 24, 2003, service.  Graci aff. ¶ 160; Overview at 6.  In her deposition, MacDonald identifies the claim form, but explains nothing about the various services listed on it.  MacDonald depo. at 103.  MacDonald makes no assertion that the Department paid for the August 1 services.  Therefore, we conclude that Pentech is not contending that the August 1 claim is a Category II claim, where the Department paid some of the items on a claim form, but failed to acknowledge another item on the same form.


	�While MacDonald and Graci identify Pentech 0502 as the claim form submitting the September 8 claim, MacDonald depo. at 103 and Graci aff. ¶ 158, that claim form lists only three services on September 1 and one service on September 24, 2003.  


	�Graci aff. ¶ 159.


	�Graci contends that the so-called September 8, 2003, claim was resubmitted.  We make no further findings about the September 8 claim because, as explained above, Pentech cites no claim form containing a claim for services on that date.


	�Graci aff. ¶¶ 160-61.  Pentech cites no record of receipt or denial.


	�Graci aff. ¶¶ 194-95.  Pentech cites no record of receipt or denial.  


	�Section 621.055.1, RSMo Supp. 2006.


	�Geriatric Nursing Facility v. Department of Soc. Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1992).


	�Section 621.055.1, RSMo Supp. 2006. 


	�State Board of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


	�Missouri Dept. of Transp. ex rel. PR Developers, Inc. v. Safeco Insurance Co. of America, 97 S.W.3d 21, 33 (Mo. App., E.D. 2002).


	�Hearing tr. at 6. 


	�Hearing tr. at 26.


	�Council depo. at 75, 77-78.


	�Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).


	�Because Verizon was acting as the Department’s agent, we attribute Verizon’s actions to the Department’s.


	�MacDonald depo. at 120-21.


	�Insurance Placements, Inc. v. Utica Mutual Insurance Co., 917 S.W.2d 592, 596 (Mo. App., E.D. 1996).  


	�Graci aff. ¶¶ 1, 3, and 5.


	�The Department produced 701 pages of remittance advice printouts, showing adjudications issued from July 9, 2004, to August 5, 2005.  Pentech does not cite to any page in that voluminous stack, probably because the disputed claims were submitted originally between September 2003 and March 2004 and the remittance advices relevant to those submissions were issued before July 9, 2004.


	�If the acknowledged claims were paid, we could infer that the unacknowledged claims accompanying them – if from an adjacent month – were timely, too.  However, Pentech produced no evidence that the acknowledged claims were paid – just received and processed.  “As far as the other claims being paid, I can’t say if they were paid.  They were at least processed, processed and/or paid.”  MacDonald depo. at 107.


	�MacDonald depo. at 115.  


	�MacDonald depo. at 116.


	�Council depo. at 65-66.


	�Insurance Placements, Inc. Utica Mutual Insurance Co., 917 S.W.2d at 595-96.


	�Id. at 595.   


	�Bogdon v. Commerce  Bank of Kansas City, 537 S.W.2d 650, 652 (Mo. App., K.C.D. 1976):  “That attorney testified unequivocally he did not receive such letter . . . .  Further, evidence of mailing does not constitute evidence of receipt in the face of evidence to the contrary.”  


	�Insurance Placements, Inc. Utica Mutual Insurance Co., 917 S.W.2d at 594, 597.  


	�Respondent’s Exhibits A and  B, affidavits of Betty Council and Lynn Young , respectively.  See also Betty Council’s deposition.


	�MacDonald depo. at 121.


	�MacDonald depo. at 121-22.
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