Before the

Administrative Hearing Commission

State of Missouri

FREDERICK J. PEET,
)



)



Petitioner,
)




)


vs.

)

No. 00-1330 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 16, 2000, Frederick J. Peet filed a petition challenging the Director of Revenue’s final decisions assessing him Missouri income tax and interest for the 1995 and 1996 tax years.  Peet asserts that the Director erred in applying Peet’s payments to interest, additions, and penalties for 1995 and 1996.


This Commission convened a hearing on the petition on August 24, 2000.  Peet presented his case.  Associate Counsel Carol Van Sambeek represented the Director.  


The matter became ready for our decision on November 13, 2000, when the last written argument was due.

Findings of Fact
1995 Tax Year

1. Peet filed a 1995 Missouri individual income tax return, which had a postmark date of April 15, 1996.  That return and the Director’s records show the following calculations:




Peet’s Return
Director’s Records


Federal adjusted gross income
$40,113.00
$40,113.00


Missouri taxable income
28,521.00
28,521.00


Missouri tax
1,486.00      
  1,486.00


Estimated tax payments
1,000.00
  1,430.60


Underpayment of tax
486.00
         0.00


Underpayment of est. tax penalty
73.00
         0.00


Payment by taxpayer
559.00
     559.00


Overpayment
0.00
     503.00



2. Peet submitted the payment of $559 along with his 1995 Missouri return.

3. On or about October 30, 1996, the Director refunded $527.49 to Peet for an overpayment of tax in the amount of $503 for the 1995 tax year plus interest in the amount of $24.49.

4. On or about May 19, 1999, Peet filed an amended federal return for 1995 with the Internal Revenue Service (IRS).

5. On July 6, 1999, the Director received information concerning federal changes to Peet’s 1995 federal adjusted gross income including a U.S. Tax Court decision entered May 21, 1999, and a statement of income tax changes.  The statement showed that Peet’s 1995 federal adjusted gross income was increased by $40,680.

6. On August 30, 1999, the Director issued to Peet a federal audit notification (Form 2368), which informed Peet of the requirement to report changes of federal adjusted gross income to the Director within 90 days from the final determination of those changes.

7. Peet filed an amended Missouri return for 1995, which was signed by Peet on October 25, 1999, and postmarked on October 26, 1999.  The amended Missouri return reports the federal changes that had become final five months earlier.  Peet’s calculations and the Director’s records indicate:




Amended Return
Director’s Records


Federal adjusted gross income
$80,793.00
$80,793.00


Missouri taxable income 
69,201.00
 69,201.00


Missouri tax
3,927.00      
  3,927.00


Estimated tax payments
            1,000.00
  1,430.60


Tax paid with original return
   486.00
     559.00


Refund paid on original return
       0.00
    (527.49)


Total credits & payments
1,486.00
  1,462.00


Underpayment of tax
2,441.00
  2,464.00


Estimated tax penalty
       0.00
         0.00

8. Peet submitted a payment of $2,441 along with his amended 1995 Missouri return.

9. Before Peet’s payment of $2,441 was credited on the Director’s computers, the Director issued a notice of adjustment to Peet on November 17, 1999, based upon the federal audit information and showing a balance due of $3,318.85, which consisted of $2,495.51 in tax, $731.65 in interest, $123.20 in additions, minus $559 originally paid, plus $527.49 previously refunded.

10. After Peet’s payment of $2,441 was credited on the Director’s computers, the Director issued another notice of adjustment on December 15, 1999.  That notice indicates that interest is charged on all unpaid tax and that additions were added because of Peet’s failure to amend the Missouri return within 90 days of the changes on the federal income tax return.  The notice of adjustment indicates the following calculations:


Federal adjusted gross income
$80,793.00


Missouri taxable income
 69,201.00


Missouri tax

   3,927.00


Estimated tax payments
            1,430.60


Tax liability
2,496.51


Interest
   747.81


Additions to tax
   126.90


Penalty
     73.00


Total amount due
3,444.22


Amount paid
3,000.00


Amount refunded
  (527.49)


Balance due
    971.71

11. On January 26, 2000, the Director issued to Peet a notice of deficiency for the 1995 tax year indicting tax due of $958.27 plus accrued interest of $22.24.

12. By final decision issued to Peet on April 19, 2000, the Director assessed tax for 1995 in the amount of  $958.27 plus accrued interest of $39.83. 

1996 Tax Year

13. Peet filed a 1996 Missouri individual income tax return, which had a postmark date of March 15, 1997.  That return and the Director’s records show the following calculations:




Peet’s Return
Director’s Records

Federal adjusted gross income
$33,810.00
$33,810.00
Missouri taxable income
24,093.00
 24,093.00


Missouri tax
1,221.00      
  1,221.00


Estimated tax payments
2,000.00
  2,000.00


Overpayment of tax
779.00
     779.00


Refund

779.00
     779.00

14. Peet paid $2,000 in estimated tax payments during 1996, and he paid $1,221 with his 1996 return.  The Director issued a refund of $779 to Peet on or about April 4, 1997.

15. On or about May 19, 1999, Peet filed an amended federal return for 1996 with the IRS.

16. On July 6, 1999, the Director received information concerning federal changes to Peet’s 1996 federal adjusted gross income including a U.S. Tax Court decision entered May 21, 1999, and a statement of income tax changes.  The statement shows that Peet’s 1996 federal adjusted gross income was increased by $35,359.

17. On August 30, 1999, the Director issued to Peet a federal audit notification (Form 2368), which informed Peet of the requirement to report changes of federal adjusted gross income to the Director within 90 days from the final determination of those changes.

18. Peet filed an amended Missouri return for 1996, which was signed by Peet on October 25, 1999, and postmarked on October 26, 1999.  The amended Missouri return reports the federal changes that had become final five months earlier.  Peet’s calculations and the Director’s records indicate:




Amended Return
Director’s Records

Federal adjusted gross income
$69,169.00
$69,169.00


Missouri taxable income
 58,969.00
 58,969.00


Missouri tax
   3,313.00   
  3,313.00


Estimated tax payments
            2,000.00
2,000.00


Tax paid with original return
       0.00
0.00


Refund paid on original return
  (779.00)
(779.00)


Total credits & payments
1,221.00
1,221.00


Underpayment of tax
2,092.00
2,092.00


Estimated tax penalty
       0.00
0.00




19. Peet remitted a payment of $2,092 with his amended return for 1996.

20. Before Peet’s payment of $2,092 was credited on the Director’s computers, the Director issued a notice of adjustment to Peet on November 10, 1999, indicating changes based upon the federal audit information for 1996 and showing tax due of $2,092, interest of $457.89, and additions of $104.60.

21. After Peet’s payment of $2,092 was credited on the Director’s computers, the Director issued another notice of adjustment on December 15, 1999, showing $556.89 in tax due for 1996.  The notice indicates that interest is charged on all unpaid tax and that additions were added because of Peet’s failure to amend the Missouri income tax return within 90 days of the changes on the federal income tax return.  The notice indicates the following calculations:  



Federal adjusted gross income
 $69,169.00



Missouri taxable income

 58,969.00



Missouri tax

   3,313.00



Estimated tax payments
            2,000.00



Tax liability
1,313.00



Interest
   452.00  



Additions to tax
   104.60



Penalty
       0.00



Total amount due
1,869.89



Amount paid with amended return
2,092.00



Amount refunded
  (779.00)



Balance due
   556.89

22. On February 2, 2000, the Director issued to Peet a notice of deficiency for the 1996 tax year indicting tax due of $549.19 plus accrued interest of $13.58.

23. By final decision issued to Peet on May 3, 2000, the Director assessed tax for 1996 in the amount of  $549.19 plus accrued interest of $24.50.

Conclusions of Law


We have jurisdiction to hear Peet’s petition.  Section 621.050.1.
  Peet has the burden to prove that he is not liable for the amounts assessed.  Sections 621.050.2 and 136.300.  We must do what the law requires the Director to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985). 


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.


Peet asserts that he was told by the Director’s employee that he would not be assessed interest or additions for 1995 and 1996 if he paid the tax within 15 days of the Director’s notice dated August 30, 1999.  The Director’s employee disputes Peet’s assertion.  However, even if Peet relied on such advice, that action does not alter his liability because the Director’s employees do not set the scope of the tax levy; the statutes govern.  Barlett & Co. Grain v. Director of Revenue, 649 S.W.2d 220, 224 (Mo. 1983); Mo. Const. art. X, sec. 1. 


The Director agrees to abate the additions for failure to pay and the estimated tax penalty.  The Director states that although Peet failed to report within 90 days the final determination of federal changes to his 1995 and 1996 tax returns, Peet appears to have acted on a good faith, albeit wrong, construction of the law pertaining to reporting those changes.


Section 143.751.1 imposes a five percent addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  Negligence is “the lack of due care or failure to do what a reasonable and ordinarily prudent person would do under the circumstances.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo banc 1995).  


Peet presented a reasonable argument that he should not be assessed additions and penalties, and the Director had a reasonable basis to abate those amounts.  Although the estimated tax penalty of $73 was claimed on Peet’s original 1995 return, the Director subsequently issued a refund to Peet and determined that the penalty did not apply.  There is no assessment of additions or penalties before us, and Peet is not liable for additions or penalties.


Interest applies as a matter of law on any amount of tax not paid on or before the last date prescribed for payment.  Section 143.731.  Neither the Director nor this Commission has the authority to abate interest.  Therefore, Peet’s payments are applied to tax and interest as follows:

1995


Tax

Interest
Total

Tax due 4-15-96
$3,927.00

$3,927.00

Timely payments
1,989.60

1,989.60

Balance due 4-15-96
1,937.40

1,937.40

Interest to 10-30-96

94.33
    94.33

Total due 10-30-96
1,937.40
  94.33
2,031.73

Refund issued 10-30-96
   527.49

   527.49

Balance due 10-30-96
2,464.89
  94.33
2,559.22

Add’l Interest to 10-26-99

618.14

Total due 10-26-99
2,464.89
712.47

3,177.36

Payment on 10-26-99
1,728.53
712.47
2,441.00

Balance due 10-26-99
   736.36

   736.36

1996



Tax
Interest
Total

Tax due 4-15-97
$3,313.00

$3,313.00


Timely payments less refund
1,221.00


  1,221.00

Balance due 4-15-97
  2,092.00

  2,092.00

Interest to 10-26-99

444.57
     444.57

Total due 10-26-99
  2,092.00
444.57
   2,536.57

Payment on 10-26-99
  1,647.43
444.57
   2,092.00

Balance due 10-26-99
  444.57

      444.57

Summary


For 1995 Peet owes tax of $736.36 plus accrued interest from October 26, 1999.  For 1996, he owes tax of $444.57 plus accrued interest from October 26, 1999.  He does not owe additions to tax or penalties for 1995 or 1996. 


SO ORDERED on February 7, 2001.



________________________________



WILLARD C. REINE



Commissioner

�The additional $430.60 was a 1993 refund, which Peet returned to the Director to be applied as an estimated tax payment for 1995.  


�Includes $24.49 in interest.





�Includes $559 paid on the original return plus $2,441 paid on the amended return.


�All statutory references are to the 2000 Revised Statutes of Missouri. 


�Includes interest of $94.33 through October 30, 1996, and $618.14 through October 26, 1999.





�Includes estimated tax payments of $2,000.00, less $779.00 refunded prior to April 15, 1997.
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