Before the

Administrative Hearing Commission

State of Missouri

GARY PEDERSEN,

)




)



Petitioner,
)




)


vs.

)

No. 01-1209 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On July 11, 2001, the Missouri Ethics Commission (Ethics) assessed Gary Pedersen a late filing fee of $300 for the untimely filing of a lobbyist expenditure report (report).  On July 19, 2001, Pedersen filed a petition seeking this Commission’s determination that he does not owe the late filing fee.

We convened a hearing on the complaint on January 23, 2002.  Pedersen presented his case.  Assistant Attorney General Jane A. Rackers represented Ethics.  The parties did not elect to file written briefs.  On February 8, 2002, our reporter filed a transcript.

Findings of Fact

1. Pedersen initially registered as a lobbyist with Ethics on November 9, 1995.  He was a registered lobbyist at all relevant times.   

2. Pedersen filed lobbyist expenditure reports with Ethics for the monthly reporting periods in 2000 using the Missouri Electronic Reporting Information Tracking System (MERITS).  

3. The MERITS system is a two-stage system.  Under the MERITS system, each lobbyist is required to install a software program provided by Ethics on his or her own computer in order to transmit the report to Ethics.    

4. In the first stage of the MERITS system, the lobbyist enters a report on his or her own computer and the program determines if there are any mathematical errors or discrepancies in the report.  If no errors or discrepancies are present, the lobbyist’s computer displays the message, “PDSERF File PASSED Validation!”

5. In the second stage of the MERITS system, the lobbyist chooses the send function, and the report is sent to Ethics’ computer, which processes the report and again checks for errors or discrepancies.  The lobbyist may choose to receive either a fax confirmation or an E-mail confirmation indicating whether the report was received on Ethics’ computer.    

6. Ethics decided to replace the MERITS system with a web-based reporting system.  Under the web-based system, a lobbyist would be able to file a report through a web site without the use of any special program installed on the lobbyist’s computer.  The web-based system was more cost effective and more user friendly than the MERITS system. 

7. On October 13, 2000, Ethics mailed notices to all lobbyists registered in Missouri that all reports due on or after January 1, 2001, must be filed using the web-based system.  The notice stated that as of January 1, 2001, the MERITS system should be used only to amend reports that were previously filed on the MERITS system.  The notice included a list of training seminars for the new web-based system.

8. Pedersen did not receive the notice mailed from Ethics on October 13, 2000.  Pedersen was not aware of the change to the new web-based system.

9. On January 7, 2001, Pedersen filed his report of expenditures for the month of December 2000 with Ethics on the MERITS system.   

10. On February 7, 2001, Pedersen filed his report of expenditures for the month of January 2001 with Ethics on the MERITS system.  

11.  On or before March 1, 2001, Ethics closed down the MERITS system.

12.  On March 10, 2001, Pedersen attempted to file his report of expenditures for the month of February 2001 with Ethics on the MERITS system.  Pedersen’s computer showed the message, “PDSERF File PASSED Validation!”

13. Pedersen believed that the electronic filing of his reports was complete when he saw the message, “PDSERF File PASSED Validation!”  However, that message was only an indication that stage one was complete and that the report was without mathematical errors or discrepancies. 

14. Ethics did not receive a report from Pederson on March 10, 2001, because the MERITS system was closed down.

15. On or about April 10, 2001, Pedersen found out about the new filing system.  Pedersen contacted Ethics by telephone for assistance with learning the new filing system.

16. On April 11, 2001, Ethics received the reports for January, February, and March expenditures from Pedersen through the new web-based filing system.  

17. Ethics did not assess Pedersen a late filing fee for the reports of expenditures during December 2000 and January 2001 because Ethics received those reports on the MERITS system on January 7, 2001, and February 7, 2001, respectively.

18. Ethics assessed Pedersen a late filing fee of $10 for the report of March expenditures, which Ethics received one day after the April 10, 2001, deadline.  Pedersen paid the $10 late fee. 

19.  By letter dated July 11, 2001, Ethics assessed Pedersen a late filing fee of $300 for the report of February expenditures, which Ethics received on April 11, 2001.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Pedersen argues that the filing fee should be waived because he did not receive proper notice of the new web-based filing system and because he filed his report in a timely manner on the MERITS system.  He points out that he received a confirmation stating, “PDSERF File PASSED Validation!”  Pedersen also points out that two Ethics employees informed him that he would not be subject to a late fee.


Ethics argues that the MERITS system was closed down no later that March 1, 2001, and that it did not receive Pedersen’s report of February expenditures until 30 days after the March 10 deadline.


Pedersen was registered as a lobbyist during February 2001.  As result, he was required to file a lobbyist expenditure report by March 10, 2001, pursuant to section 105.473.3(1), which provides:


During any period of time in which a lobbyist continues to act as an executive lobbyist, judicial lobbyist or a legislative lobbyist, the lobbyist shall file with the [ethics] commission on standardized forms prescribed by the commission monthly reports which shall be due at the close of business on the tenth day of the following month[.]

(Emphasis added.)  Pedersen was required to file electronically pursuant to section 105.477.3, which provides in part:


All lobbyists shall file expenditure reports required by the [ethics] commission electronically either through modem or common magnetic media. 


Section 105.964.1 provides in part:


When the last day for filing any report, statement or other document required to be filed with the [ethics] commission pursuant to the provisions of this chapter or chapter 130, RSMo, falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday. 

(Emphasis added.)  March 10, 2001, was a Saturday.  The report was due on the following Monday, which was March 12, 2001.  


Section 105.492.5 requires the assessment of a fee for late filing:


Any lobbyist who fails to timely file a lobbying disclosure report as required by section 105.473 shall be assessed a late filing fee of ten dollars for every day such report is late. 

(Emphasis added.)


Pedersen was not aware of the new electronic filing system until about April 10, 2001.  Pedersen testified that he did not receive any letter from Ethics that informed lobbyists of the new system.  We believe that Pedersen is telling the truth.  Pedersen filed monthly reports with the old MERITS system on January 7, 2001, and on February 7, 2001.  In each of those instances, the MERITS system was still functioning, and Ethics received the reports.  


However, the MERITS system was closed down by March 1, 2001.  Ethics did not receive the report that Pedersen attempted to send on March 10, 2001.  A document is not filed until the proper official receives it.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).  Pedersen did not receive confirmation on the MERITS system that Ethics received the 

report of February expenditures.  Pederson received only a message of validation in stage one of the MERITS system, which meant that the message was without mathematical errors or discrepancies.  It was Pederson’s responsibility to track the system and to determine if the report was actually filed with Ethics.


Ethics did not receive a report of the February expenditures from Pedersen until it received the report on the new web-based system on April 11, 2001.  Although we sympathize with Pedersen, the law does not allow an exception as he requests.  Relying on the advice of Ethics’ employees does not alter the penalty because those employees do not set the penalty; the statutes govern.


Pedersen’s report of February expenditures was 30 days late.  Therefore, Pedersen is liable for a late filing fee of $300. 


SO ORDERED on March 20, 2002.




_______________________________




WILLARD C. REINE




Commissioner

�All statutory references are to the 2000 Revised Statutes of Missouri.
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