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DECISION 


Peace of Mind Adult Day Care Center (“Peace of Mind”) is not subject to MO HealthNet sanctions.  Peace of Mind is entitled to a participation agreement for the provision of adult day health care services.  Peace of Mind is entitled to payment of $45,340 in MO HealthNet payments that the Department of Social Services (“DSS”) denied for services rendered from December 20, 2008, through February 20, 2009.    

Procedure


On March 2, 2009, Stephanie Patton, proprietor of Peace of Mind, filed a complaint challenging DSS’s termination of Peace of Mind’s participation in the MO HealthNet program.  We opened the case as Case No. 09-0304 SP.  Peace of Mind filed an amended complaint in 
Case No. 09-0304 SP on May 7, 2009.  Peace of Mind’s participation in the MO HealthNet program was reinstated, but was terminated again on April 21, 2009.  On June 15, 2009, Patton filed a complaint challenging DSS’s April 21, 2009, termination of Peace of Mind’s participation in the MO HealthNet program.  We opened the case as Case No. 09-0830 SP.  On June 15, 2009, Patton filed a complaint challenging DSS’s assessment of an overpayment of $487,462.08 against Peace of Mind.  We opened the case as Case No. 09-0831 SP.     


On June 29, 2009, Patton filed a complaint challenging the Department of Health and Senior Services’ (“DHSS”) May 29, 2009, notice terminating Peace of Mind’s participation agreement for home and community based care to provide adult day health care services.  We opened the case as Case No. 09-0925 DH.  

On August 6, 2009, Patton filed a complaint challenging DHSS’s July 7, 2009, notice terminating Peace of Mind’s license as an adult day care, effective July 1, 2009.  We opened the case as Case No. 09-1096 DH.  


On August 11, 2009, Patton filed a complaint challenging DHSS’s notice that Peace of Mind was not in substantial compliance with the requirements for adult day care program licensure.  We opened the case as Case No. 09-1115 DH.  

On July 22, 2009, we issued our order consolidating Case Nos. 09-0304 SP, 09-0830 SP, 09-0831 SP and 09-0925 DH, and assigning Case No. 09-0304 SP to the consolidated case.  


On November 18, 2009, we issued our order consolidating Case Nos. 09-1096 DH and 09-1115 DH into Case No. 09-304 SP.  

This Commission held a hearing on February 24, March 2 and 4, and August 27, 2010.  Stephanie Patton, proprietor of Peace of Mind, represented herself.
  Assistant Attorneys General 
Glen D. Webb and Shannon T. Kempf represented DSS.  Matthew J. Laudano and James M. McCoy represented DHSS.  

Peace of Mind submitted additional exhibits on September 3 and 20, 2010.  We held a telephone conference with the parties on October 18, 2010.  

Evidentiary Ruling


We took with the case an objection as to a DSS employee’s testimony as to what was stated in a telephone conversation between another DSS employee and Patton.  Patton objected.  We sustain Patton’s objection because the testimony was hearsay.  However, DSS’s Ex. F, which was received into evidence without objection, provides a detailed description of the conversation that occurred. 


We also took with the case Patton’s objection to DHSS’s Ex. E, which was DHSS’s    July 7, 2009, letter.  We overrule the objection and receive DHSS’s Ex. E as a business record of DHSS, but this does not establish Patton’s receipt of the letter.    

Findings of Fact 
Peace of Mind’s Business Operation and Licensure

1.  Peace of Mind was an adult day care center that opened in 1993 and moved to a number of locations in the St. Louis area.  Patton, f/k/a Stephanie Givens, is African-American and the sole proprietor of the business.  At all times relevant to this case, Peace of Mind was located at 7271 Olive in University City, Missouri.  Peace of Mind served senior citizens and persons with disabilities.  Peace of Mind was the first adult day care in the state of Missouri devoted to serving African-American clients.  

2.  On April 1, 1993, Patton signed a Title XIX Participation Agreement for the adult day health care program.  The agreement provides: 

By my signature below I, the applying provider, agree that, upon the acceptance of my enrollment, I will participate in the Vendor Payment Plan for Adult Day Health care Program as set forth and required by the Missouri Title XIX Medicaid Manual,[
] rules, regulations and amendments thereto, and agree to the following terms:  

*   *   * 

5.  All vendors are required to maintain adequate fiscal and medical records to fully disclose services rendered to Adult Day Health Care Title XIX Medicaid recipients.  These records shall be retained for five (5) years, and shall be made available on request by an authorized representative of the Division of Medical Services or Federal Agents from the Department of Health and Human Services, who are associated with the administration o the Adult Day Health Care Title XIX Medicaid Program.  Documents retained must include the Client Care Plan and actual service reports and all records and documents required by applicable regulation and Medicaid manual provisions.  Failure to submit or failure to retain adequate documentation for all services billed to the Adult Day Health Care Program may result in recovery of payments for services not adequately documented and may result in sanctions to the provider’s participation in the Adult Day Health Care Program.  The vendor shall secure a patient release of records concerning financial or physical and mental condition before releasing information to the paying agencies[.]


3.  Patton signed a new Medicaid provider agreement each time her place of business changed addresses.  Each provider agreement contained the requirement for Patton to provide documentation, upon request, for services billed.  


4.  As of December 5, 2008, Peace of Mind was licensed by DHSS as an adult day care center.  

October 16, 2008, Inspection

5.  On October 16, 2008, DHSS inspectors Cassie Blum and Sharon Buckner conducted an unannounced inspection at Peace of Mind.  Patton was in line at the grocery store, and one of her employees called her to tell her that the inspectors were there.  Patton left the groceries at the 
store and went to Peace of Mind immediately.  She introduced herself to the inspectors because she had never met them before.  The inspectors asked Patton to accompany them through the building.  When they reached the ladies’ bathroom, Patton turned on the light and stepped out to let the inspectors in the bathroom.  Blum said that Patton could go on about her business and did not need to accompany her through the facility.  Michael Carr, who was retired from DHSS, was working for Patton at the time of incident.  Patton called Carr to come to the ladies’ bathroom, and he asked the inspectors what the regulation says about accompanying the inspector during the inspection.  Blum then told Buckner to be quiet.  Blum was very loud, and Patton asked why she was making a scene in front of Patton’s clients and employees.  Blum told Buckner to go outside and get her cell phone.  The clients were disrupted and upset, so Patton told the inspectors that they needed to leave.  Blum said that she was not going anywhere, and Patton locked the door.  Patton’s hand was on the door, and Blum hit Patton’s hand.  Patton let Buckner back into the facility, and Blum called 911.  Blum told the 911 operator that Patton had threatened her, stating “I’m gonna hurt her.”  Patton did not make that statement.  Blum called Patton a “nigger” and said that Patton was illiterate.  Patton called Tracy Cleeton, a DHSS inspector in Jefferson City, and he said to call Mary Collier, who was Blum’s supervisor, in St. Louis.  Patton called and asked for “Mary,” but was connected with another DHSS employee by the first name of “Mary.”  When the police arrived, Patton told them that Blum had come to inspect her facility because Patton had a disagreement with the previous inspector and had filed a complaint against that inspector.  Carr told the police that Blum appeared to have an agenda when she walked in to conduct her inspection, and Carr did not know why Blum wanted to conduct the inspection without Patton following her.  The police informed Patton that the inspectors were leaving.  Patton asked an officer why Blum had acted that way, and he replied that he did not know, but that it “seemed like she was out to get you,” and she had an ulterior 
motive.  Patton called Collier later in the day and requested a meeting so that such an incident would not recur.  Collier stated that this would involve the state office and that she would get back to Patton, but Patton never heard from her.  

6.  On October 17, 2008, eight families called Patton and asked her what was going on at Peace of Mind because their family members told them that a lady had called the police on Patton.


7.  On October 21, 2008, Patton wrote a letter to Collier describing the incident.   
December 5, 2008, Inspection

8.  On December 5, 2008, DHSS inspectors Niekamp and Shelly Williamson conducted another unannounced inspection at Peace of Mind.  Williamson stated that DHSS received a complaint that there were insects and rodents at Peace of Mind.  Upon inspection, the inspectors found no such pests at the facility.  The inspectors found various sanitation violations in the kitchen and minor problems with maintenance of the facility.  A medical model adult day health care center must have a nurse on duty, but a social model adult day care center is not required to have a nurse on duty.  Peace of Mind was licensed as a medical model, but the inspector found that Peace of Mind did not have a nurse on duty.  However, the inspector’s report notes that Paula Davis had started on Monday and was CPR certified.  Shay Johnson and Lakeisha Staton, both nurses, were on duty and present during the inspection, but the inspectors did not ask Patton whether a nurse was present.  
Provisional License

9.  On December 19, 2008, DHSS granted Peace of Mind a provisional license expiring June 20, 2009.  DHSS sent a letter to Patton stating:  
On December 5, 2008, an inspection was conducted at Peace of Mind Adult Day Care to determine if the center was in compliance 
with the requirements for adult day care program licensure.  This inspection found the center was not in substantial compliance.  

As a result of this inspection, a Statement of Deficiencies will be issued.  After receiving the Statement of Deficiencies, you will need to prove a corrective plan of action for each deficiency stating your plan of correction and the expected date of completion.  
An application to operate adult day care program at Peace of Mind Adult day Care was received, however is not approved at this time due to additional information requested and clarification of provider.  Once information is provided, the application review process will continue. 

Provisional license # 791, expiring June 20, 2009 is enclosed.  Section 660.403(6), RSMo, [sic] a provisional license is issued to Peace of Mind Adult day care due to the center not meeting all requirements for a license.  The type of program on the license reflects information provided during inspection indicating the center has not employed a nurse; therefore the center is operating as a social model and not entitled to reimbursement.  Upon compliance and issuance of a regular license, the provisional license shall immediately be null and void. 

Thus, the provisional license was for a social model.  


10.  On January 14, 2009, DHSS mailed a statement of deficiencies to Patton regarding the inspection on December 5, 2008.  


11.  DSS stopped making MO HealthNet payments because Peace of Mind did not have a medical model license.  During January and February 2009, clients were leaving Peace of Mind because it no longer had MO HealthNet funding.  

12.  Patton’s home went into foreclosure, she lost her car, and she went into a psychiatric ward for treatment.  


13.  At the time of the hearing, Patton was emotionally distraught, but otherwise was able to testify.


14.  On January 26, 2009, DHSS sent a letter to Patton stating: 

This is to acknowledge receipt of your plan of correction on January 20, 2009 and the addendum to your plan of correction received on January 23, 2009 and to advise you that the plan has been reviewed and is considered acceptable as submitted.

A re-inspection will be conducted within sixty (60) days of the original inspection completed on January 13, 2009 to determine whether the deficiencies have been corrected.  SLCR [Section for Long Term Care] understands you wish to have your revisit completed as soon as possible. 

Claims Denied

15.  For dates of service from December 20, 2008, through February 20, 2009, Patton submitted MO HealthNet claims to DSS in the amount of $45,340.  Patton rendered the services, but DSS denied the claims.  
Termination of Participation in MO HealthNet Program

16.  On February 2, 2009, DSS notified Patton that her participation in the MO HealthNet program was terminated effective at the close of business on December 20, 2008, the date that the DHSS adult day health care medical license was cancelled.  The letter states: 
This termination from MO HealthNet participation will prohibit you from submitting or receiving payments for services provided to MO HealthNet participants after close of business December 20, 2008, either individually or through any clinic, association, corporation, partnership, or other affiliate.  MO HealthNet payments made for services provided after close of business December 20, 2008 will be considered an overpayment with a notice identifying the amount and recovery procedures forthcoming.  Termination from participation in the MO HealthNet program will be until you obtain a regular medical license.  You may reapply for enrollment in the Missouri Title XIX program at the end of that time by complying with the provisions of 13 CSR 70-3.020.  

Peace of Mind’s Building


17.  In February 2009, Patton’s landlord locked her out of the building.  She borrowed money to pay back rent and was allowed back into the building.  
February 11, 2009, Inspection

18.  On February 17, 2009, DHSS sent a letter to Patton stating: 

On February 11, 2009, a revisit was conducted at Peace of Mind Adult Day Care to determine if the center was in compliance with the requirements for adult day care program licensure.  As a result of this revisit, the region office [sic] located in St. Louis, determined the facility was in substantial compliance with the licensure law, rules and regulations.  The regional office verified the center has employed a nurse and qualified as a medical model.

License number 801 is being issued to Peace of Mind Adult Day Care effective February 11, 2009 to expire on December 20, 2010, unless suspension or revocation for just cause occurs prior to that time.  Provisional license number 791 shall immediately be null and void.  

MO HealthNet Request for Documentation


19.  On February 17, 2009, a DSS employee, Cathy Schulte, contacted Patton to inform her that DSS would be at Peace of Mind the next day to obtain documentation for services provided.  Patton stated that she no longer had a provider number, and some of the records were in off-site storage.  A supervisor, Kristen Edwards, called Patton back, and Patton stated that University City had flooded in 2008 and she had lost records for 2004 and 2005.  Patton asked about her provider number, and Edwards explained that her unit, the Program Integrity Unit, did not handle that issue, but she would have someone from the Provider Enrollment Unit call Patton back.  At 4:55 p.m., Patton called Edwards, who told her that she would probably be a provider again by the time the review was completed.  


20.  On February 18, 2009, Schulte and Edwards arrived at Peace of Mind to review the documentation.  Patton met with them, but had no records to produce.  Patton agreed that she would produce records on site if they returned at 9:00 a.m. on February 19.  


21.  On February 19, 2009, Schulte arrived with an employee of DSS’s Division of Legal Services.  A Peace of Mind employee made a phone call and then informed them that Patton was not there and would not be there for the rest of the day.      
MO HealthNet Participation and Sanctions

22.  On or about March 5, 2009, Patton submitted an application for a MO HealthNet provider agreement.  On March 24, 2009, DSS sent a letter to Patton stating that her application could not be processed.  However, DSS enclosed a closed-end agreement and stated that Patton could complete and return the agreement if she wished to participate.  A closed-end agreement is a MO HealthNet provider agreement that expires after a specific amount of time.  This closed-end agreement was set to expire in February 2010.  Patton signed the closed-end agreement and returned it.    


23.  On April 2, 2009, Patton met with Judith Muck, a MO HealthNet employee, and her state representative regarding her MO HealthNet enrollment.  At the end of the meeting, DSS agreed to allow Patton to re-enroll as an adult day health care provider with the understanding that Patton would provide documentation as had been requested on February 18 and 19.  On April 2, 2009, DSS sent a letter to Patton stating: 

Your MO HealthNet Provider Enrollment Application has been approved with an effective date of February 11, 2009 and will automatically expire effective February 10, 2010. 


However, Patton could not bill for services because she could not get pre-authorization from DHSS.  


24.  On April 15, 2009, Muck called Patton to arrange for a time for staff to retrieve records.  Patton indicated that she could not produce the records.  

25.  On April 21, 2009, DSS sent a letter to Patton stating that Peace of Mind’s participation in the Title XIX Medicaid program was terminated, effective immediately upon receipt of the notice.


26.  On April 21, 2009, DSS sent a letter to Patton stating that DSS had overpaid $487,462.08 in MO HealthNet funds to Peace of Mind for dates of service from July 1, 2006, through December 21, 2008, because Peace of Mind had failed to produce documentation to DSS upon request.  These alleged overpayments involved 27 patients and 7,684 claims.   

Termination of DHSS Participation Agreement

27.  On May 29, 2009, DHSS’s Division of Senior and Disability Services sent a letter to Patton stating: 

In order to participate in the adult day health care program with the Department of Health and Senior Services (DHSS), Division of Senior and Disability Services, an entity must have a MO HealthNet participation agreement with the Department of Social Services, MO HealthNet Division (MHD) pursuant to 13 CSR 70-92.010.

The Department of Health and Senior Services, Division of Senior and Disability Services has been notified by MHD that your participation in the Title XIX Medicaid program has been terminated effective May 16, 2009.  MHD’s termination was based on Peace of Mind’s failure to produce requested documentation to support claims billed to MHD.  As a result of Peace of Mind’s failure to provide requested documentation, MHD has assessed a recoupment of $487,462.08.  Therefore, based on this information, Peace of Mind’s Participation Agreement for Home and Community Based Care to provide adult day health care services has been terminated effective May 16, 2009.  


28.  On June 4, 2009, SLCR sent a letter to Patton stating: 

On May 28, 2009, a visit was made to Peace of Mind Adult Day Care, by staff persons from the SLCR regional office in St. Louis for the purpose of conducting an inspection of your licensed adult day care program.  Staff found the center locked, lights off, and Easter decorations remained on the wall.  According to a 
neighboring business, there has not been any activity at the building for at least a month. . . . 

Please contact the Section for Long Term Care-Adult Day Care Program, by June 30, 2009 to confirm the status of Peace of Mind Adult Day Care.  If there is no response by June 30, 2009, SLCR will consider the center closed.  


29.  In June 2009, Patton’s landlord locked the doors to Peace of Mind again and threw her belongings, including documentation, out into the street.  


30.  On July 7, 2009, DHSS sent a letter to Patton stating: 

The center was sent a letter dated June 4, 2009, to confirm the status of operation.  The center or provider was to make contact by June 30, 2009.  The Section for Long Term Care Regulation Adult Day Care Program was not notified.  Therefore, effective July 1, 2009, Peace of Mind Adult Day Care is no longer a licensed adult day care.  Please return license # 801 to the Section for Long Term Care Regulation, Licensing and Certification Unit, P. O. Box 570, 920 Wildwood, Jefferson City, MO 65109.

Documentation Provided at Hearing


31.  At the hearing, Patton introduced into evidence copies of calendar pages with names of clients and times of service.  We received the calendar pages into evidence as Petitioner’s 
Ex. 24.  
Conclusions of Law


We have jurisdiction over Patton’s appeal.
  Patton has the burden of proof.
  We decide the issues de novo, and need not exercise our discretion in the same way as DSS and DHSS in their underlying decisions.

I.  Credibility


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  The “credibility of a witness’s testimony is for the fact finder to determine.”
  “Credibility means the capacity for being believed or credited.”
  Anything that sheds light on the accuracy, truthfulness, and sincerity of a witness, which by necessity includes facts and circumstances, is proper for determining the credibility of a witness.


We had the opportunity to observe Patton’s demeanor, and we have found her to be a credible witness.  Her demeanor showed that she was severely affected by each department’s behavior, and especially by Blum’s behavior.  Her account of the events that occurred at Peace of Mind has remained consistent throughout her complaints to this Commission, her letters to DHSS, and her testimony at the hearing.  Patton’s account of the events was also corroborated by the testimony of other witnesses, such as Carr.  We have made our findings of fact on the basis of our determination that Patton is a credible witness.  
II.  Notice of DHSS Action


Patton argues that DHSS’s December 19, 2008, notice failed to comply with § 660.416, which provides: 

1.  Any person aggrieved by an official action of the division either refusing to issue a license or revoking or suspending a license may seek a determination thereon by the administrative hearing commission . . . ; except that, the petition must be filed with the administrative hearing commission within thirty days after the mailing or delivery of notice to the applicant for or holder of such license or certificate.  When the notification of the official action is mailed to the applicant for or holder of such a license, there shall 
be included in the notice a statement of the procedure whereby the applicant for or holder of such license may appeal the decision of the division before the administrative hearing commission.  It shall not be a condition to such determination that the person aggrieved seek a reconsideration, a rehearing or exhaust any other procedure within the division.  

Patton argues that by failing to give the notice required by § 660.416, DHSS violated due process.  However, DHSS’s December 19, 2008, notice granted a provisional license and stated that a statement of deficiencies would be issued at a later time.  DHSS failed to issue the license sought.  DHSS acted by “refusing to issue a license[.]”  Therefore, DHSS failed to comply with  § 660.416.  
III.  Constitutional Issues

Patton testified that Blum called her a “nigger” and said she was illiterate during the October 16, 2008 inspection.  We consider this as a claim that DHSS’s actions were the result of a racially discriminatory animus and that DHSS’s actions deprived Patton of due process and equal protection of the laws, in violation of U.S. Const. amend. 5, 14 and 15, and Mo. Const. art.  I, §§ 2 and 10.  As stated above, we have found Patton to be a credible witness, and we have made Findings of Fact accordingly.    


DSS argues that constitutional issues must be raised in the court system and cannot be raised before this Commission.  This is a patently false statement of the law.  We have no power to declare any provision of law unconstitutional.
  However, Patton must raise her constitutional issues at the earliest opportunity, as the law requires her to do to preserve the issues, and we must allow Patton to make a record upon those issues.
 

We consider Patton to have raised and preserved her constitutional claims for appellate review in the court system.  Further, although we cannot directly declare a provision of law 
unconstitutional, we can and must construe the law consistently with the Missouri and federal Constitutions.
  In exercising our statutory jurisdiction, we necessarily address constitutional issues such as due process notice,
 retrospective application of laws,
 and tax nexus.
  In applying the statutes to this case, we also consider that DHSS has acted with a racially discriminatory animus towards Patton, and we construe the law consistently with the state and federal constitutions.   

IV.  MO HealthNet Sanctions

A.  Causes for Sanctions


The Department’s answer asserts that sanctions may be imposed under its Regulation 

13 CSR 70-3.030(3)(A), which sets forth numerous grounds for sanctions.  
1.  Failing to Make Documentation Available

The Department argues that Peace of Mind is subject to a sanction under 13 CSR 70-3.030(3)(A)4: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

4.  Failing to make available, and disclosing to the MO HealthNet agency or its authorized agents, all records relating to services provided to MO HealthNet participants or records relating to MO HealthNet payments, whether or not the records are commingled with non-Title XIX (Medicaid) records.  All records must be kept a minimum of five (5) years from the date of service unless a more specific provider regulation applies.  The minimum five (5)-year retention of records requirement continues to apply in the event of a change in ownership or discontinuing enrollment in MO 
HealthNet.  Services billed to the MO HealthNet agency that are not adequately documented in the patient’s medical records or for which there is no record that services were performed shall be considered a violation of this section.  Copies of records must be provided upon request of the MO HealthNet agency or its authorized agents, regardless of the media in which they are kept.  Failure to make these records available on a timely basis at the same site at which the services were rendered or at the provider’s address of record with the MO HealthNet agency, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and 

payments shall constitute a violation of this section and shall be a reason for sanction. . . .

Prior to 2007, the regulation did not state that records could be made available “at the provider’s address of record with the MO HealthNet agency;” the prior version referred only to failure to make the records available “at the same site at which the services were rendered[.]”
  


Regulation 13 CSR 70-3.030(2)(A) defines “adequate documentation”:

“Adequate documentation” means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  “Adequate medical records” are records which are of the type and in a form from which symptoms, conditions, diagnosis, treatments, prognosis, and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty.  All documentation must be made available at the same site at which the service was rendered. . . .

The Department did not change the definition of “adequate documentation” when it changed paragraph (3).  The definition still states that documentation must be made available at the same site at which the service was rendered.  Regulation 13 CSR 70-3.030(3)(A)4 has been amended to refer to failure to make records available at the same site at which the services were rendered or at the provider’s address of record with the Department.  We follow the rule of construction that by changing the language of paragraph (3)(A)4, the Department must be presumed to have 
intended to change the meaning of the regulation.
  Therefore, a provider may make records available at the site where the services were rendered or at the provider’s address of record with the Department.  

Regulation 13 CSR 70-92.010(3)(E) provides: 

The provider shall maintain adequate records fully documenting all adult health care services provided in accordance with provisions of 13 CSR 70-3.030 and shall maintain the following specific service and administrative records: 

1.  Each provider shall have its personnel policies in writing and there shall be a written position description for each job which specifies at least the qualifications for the job, a delineation of the tasks, to whom the person is responsible and the salary range; 

2.  Participant records-- 

A.  Identifying information consisting of name, address, telephone number, sex, age; the name of the person to be notified in case of emergency; next of kin; travel directions between home and center when indicated; MO HealthNet identification number and identifying numbers related to other health care benefits; and participant religious preference; 

B.  Functional assessment, original and revised versions noting participant progress; 

C.  Assessment of the home environment if a home visit is made; 

D.  Individual participant plan of care; 

E.  Physician's report, including admission medical assessment and subsequent additional information; 

F.  Daily records of attendance and services provided, as defined in paragraphs (3)(H)1.-14.; 

G.  Medications administration and drug reactions; and 

H.  Accident or incident reports; 

3.  Individual personnel records for staff and consultants-- 

A.  Name, address, telephone, age and sex; 

B.  Licensure, certification or other documentation demonstrating required qualifications; 

C.  Educational background; 

D.  Employment history and notes on references; 

E.  Evaluation of performance and attendance; 

F.  Person to be notified in case of emergency; and 

G.  Copies of formalized agreements with nonstaff member consultants listing the services to be provided; and 

4.  Administrative and fiscal records-- 

A.  Expenditures with substantiating documentation in accordance with generally accepted accounting procedures; 

B.  Current and projected annual budgets, including specific cost allocations and formula for arriving at projected expenditures and including accurate service costs that are maintained and revised annually; 

C.  Fees charged and fee schedule, if appropriate; 

D.  Annual program evaluation report, with supportive summary statistics, to include information on--the number of adult day health care persons served; demographic data on the adult day health care persons served; cost of delivering services, descriptions of the social, health and functional characteristics of the persons served; the range of services provided and the outcome of services. Recommendations for administrative changes to improve the adult day health care program must be summarized; 

E.  Records of in-service training offered by the center; 

F.  A permanent record of all participants admitted to the center; 

G.  Current inspection reports from the health and fire departments; 

H.  The daily schedule of activities; 

I.  Daily menu of meals served during the previous calendar month; and 

J.  Staff and participants' attendance records. 

Patton argues that some documents were lost in a flood.  She argues that other documents were lost when the landlord threw them out.  DSS notes that the time period when the landlord threw out the documents was after DSS had requested them.  


At the hearing, we received evidence as to the calendars with client names and times on them.  This does not meet the requirements of the regulation. 


Because Patton failed to make records available at the site where services were rendered or at her address of record with the Department, Peace of Mind is in technical violation of the regulations.   Regulation 13 CSR 70-3.030(3)(A)4 allows the imposition of sanctions for this conduct. 
2.  Breaching the Terms of the Medicaid Provider Agreement

    The Department also argues that Peace of Mind is subject to a sanction under 13 CSR 70-3.030(3)(A)7: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

7.  Breaching the terms of the MO HealthNet provider agreement of any current written and published policies and procedures of the MO HealthNet program (Such policies and procedures are contained in provider manuals or bulletins which are incorporated by reference and made a part of this rule as published by the Department of Social Services, MO HealthNet Division, 615 Howerton Court, Jefferson City, MO  65109, at its website www.dss.mo.gov/mhd, September 15, 2009.  This rule does not incorporate any subsequent amendments or additions.) or failing to comply with the terms of the provider certification on the MO HealthNet claim form[.]

Patton signed a provider agreement that required her to “maintain fiscal and medical records to fully disclose services rendered to Title XIX Medicaid recipients” and to retain these records for five years.  The provider agreement that Patton signed imposes a duty on the provider to retain copies of records.  We find a basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)7 because Patton did not retain copies of records and thus failed to fulfill the duties imposed by the Medicaid provider agreement.  

3.  Violating Laws and Failing to Meet Standards for Participation

The Department also argues that Peace of Mind is subject to a sanction under 13 CSR 70-3.030(3)(A)12 and 13: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

12.  Violating any laws, regulations or code of ethics governing the conduct of occupations or professions or regulated industries[;]
13.  Failing to meet standards required by state or federal law for participation (for example licensure)[.]

DSS’s Regulation 13 CSR 70-92.010(3) provides: 

Requirements for Providers of Adult Day Health Care Services.

(A) Unless otherwise exempt from licensure by statute, MO HealthNet providers of adult day health care must be licensed by the Department of Health and Senior Services as an adult day care facility in accordance with 13 CSR 15-8.010-13 CSR 15-8.080. 

*   *   * 

(F) The provider shall make provision for and operate in accordance with the following standards requirements: 

*   *   * 

3.  Staffing. 
*   *   *

D.  Because of the type of participant(s) and the services offered by an adult day health care program, a registered or licensed nurse must be available to the adult day health care participants at all times and readily available in the event of an emergency during the adult day health care program’s operating hours.  The registered or licensed nurse must be available by being a staff member of the adult day health care program or located in the same building provided that a formalized agreement is executed which outlines the responsibilities of the registered nurse (RN) or licensed practical nurse (LPN) to the adult day health care program.  Part of each day must be committed by the RN or LPN to the adult day health care program.  If the RN or LPN is employed by another party, that party must co-sign the agreement.  In the event an adult day health care program does not have a registered nurse or licensed nurse as a staff member or available in the building, a certified medication technician may be employed as a full-time staff member provided that an RN or LPN consultant monitors patient charting, medication distribution and assists in medical planning.  
We have found that Peace of Mind had a nurse on duty at all times.  There is not a basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)12.   


DSS argues that Peace of Mind failed to maintain a license, as required for participation in the MO HealthNet program.  DHSS granted a provisional license for a social model to Peace of Mind for a limited time.  We have found that Peace of Mind had a nurse on duty; thus, there was no reason not to continue Peace of Mind’s license as a medical model.  We find no basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)13 for failure to meet program requirements, such as licensure.

B.  Sanctions

The Department argues that the imposition of sanctions:

is required under 42 U.S.C. 1396a, and the regulations promulgated thereunder, and the federally-approved Missouri Medicaid State Plan as the Division is required to adhere to the 
provisions of the Plan and must take appropriate steps to assure appropriate and sufficient care for Medicaid recipients, and appropriate reimbursement to providers. 

42 U.S.C. 1396a sets forth the federal requirements for state Medicaid plans.  It does not mandate sanctions in a case such as this.  Under the Department’s Regulation 13 CSR 70-3.030(5), the imposition of a sanction is discretionary: 

Imposition of a Sanction. 


(A) The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency. . . .

The filing of the appeal vests the Department’s discretion in this Commission, but we are not required to exercise it in the same way the Department did.
  

Regulation 13 CSR 70-3.030(4) provides: 

Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (3) of this rule:

*   *   *

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years;

(C) Suspension of participation in the MO HealthNet program for a specified period of time; 

(D) Suspension or withholding of payments to a provider;

(E) Referral to peer review committees including PSROs or utilization review committees; 

(F) Recoupment from future provider payments;

(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;

(H) Attendance at provider education sessions;

(I) Prior authorization of services;

(J) One hundred percent (100%) review of the provider's claims prior to payment;

(K) Referral to the state licensing board for investigation;

(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;

(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(5)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed 

to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, 

practices potentially dangerous to patients and fraud are to be considered particularly serious;


2.  Extent of violations—The state MO HealthNet agency shall consider the extent of the violations as measured by, but not 

limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare, or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions[.] 

Seriousness of the Offense.  In considering the seriousness of the offense, we must consider whether or not an overpayment (financial harm) occurred to the program.  Patton failed to retain documents and produce them for review by DSS.  Patton failed to fulfill the terms of her Medicaid provider agreement.  However, DSS makes no argument that the services were not provided or that Patton committed any fraud.  Patton presented a plausible explanation that some of the documentation was lost in a flood.  The offense merely involves record keeping and is not serious.  


We must also consider whether substandard services were rendered to MO HealthNet recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patients.  There is no evidence of any substandard services or any behavior by Patton that could have caused or contributed to inadequate or dangerous medical care for any patients.  

Extent of violations.  We must also consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of claims involved, the number of dollars 
identified in any overpayment, and the length of time over which the violations occurred.  DSS’s review involved 7,684 claims for 27 patients.  The number of dollars identified in the alleged overpayment was $487,462.08.  Therefore, the extent of the violations was great.  

History of Prior Violations.  There is no evidence that Patton had a history of any prior violations.  

Prior Imposition of Sanctions.  Regulation 13 CSR 70-3.030(5)(A)4 states that the agency shall consider more severe sanctions in cases where a provider has previously been subject to sanctions for misconduct in billing.  Patton had no history of prior sanctions.  
Prior Provision of Provider Education.  Regulation 13 CSR 70-3.030(5)(A)5 provides that the agency may mitigate its sanction if it determines that prior provider education was not provided.  On the other hand, a more severe sanction may be implicated if prior provider education was given and the same billing deficiencies were repeated.  Because we have no evidence as to whether any provider education was previously provided to Patton, we cannot consider this factor.  

The decision whether to impose sanctions is within this Commission’s discretion.  As we have noted, DSS makes no argument that Patton did not provide the services or that there was any fraud.  Patton presented calendar pages showing services rendered.  Patton suffered great financial harm from the termination of her MO HealthNet provider status.  Having considered these factors as required by the regulation, we conclude that Peace of Mind is not subject to an overpayment sanction.  


We also conclude that the sanction of termination of Peace of Mind’s status as a MO HealthNet provider was not warranted.  There has been no allegation or showing that Peace of Mind provided substandard services, committed any fraud, or failed to perform any service for which she received payment.    


Because Patton has not been operating Peace of Mind and is no longer billing MO HealthNet, other sanctions such as suspension of participation, suspension or withholding of payments, recoupment from future payments, attendance at provider education sessions, prior authorization of services, and 100 percent pre-payment review are not appropriate.        

We conclude that Peace of Mind is not subject to MO HealthNet sanctions.
V.  Adult Day Health Care Provider Participation Agreement
A.  DHSS’s Failure to Follow Procedures


Patton argues that DHSS failed to follow its own procedural requirements as set forth in 

§ 198.026, which provides: 
1.  Whenever a duly authorized representative of the department finds upon an inspection of a facility that it is not in compliance with the provisions of sections 198.003 to 198.096 and the standards established thereunder, the operator or administrator shall be informed of the deficiencies in an exit interview conducted with the operator or administrator or his designee.  The department shall inform the operator or administrator, in writing, of any violation of a class I standard at the time the determination is made.  A written report shall be prepared of any deficiency for which there has not been prompt remedial action, and a copy of such report and a written correction order shall be sent to the operator or administrator by certified mail or other delivery service that provides a dated receipt of delivery at the facility address within ten working days after the inspection, stating separately each deficiency and the specific statute or regulation violated.  

Patton argues that DHSS did not conduct an exit interview or mail her a written report following the December 5, 2008, inspection.  We find no evidence that DHSS conducted an exit interview.  DHSS did not send a letter to Patton until December 19, 2008.  This letter granted a provisional license.  DHSS did not issue a statement of deficiencies until January 14, 2009.  The statute requires the exit interview for the protection of clients, so as to allow the service provider an opportunity to take immediate action.  DHSS’s failure to conduct this interview further demonstrates that its agents were not acting in good faith or to protect clients, but to undermine 

Patton’s business.  Ultimately the question whether of or not DHSS followed its own procedural requirements does not determine whether Patton is granted a license.  However, DHSS’s failure to follow an exit interview procedure, coupled with its employee’s display of a racially discriminatory animus, shows a lack of fairness in DHSS’s procedures.  
B.  Failure to Have MO HealthNet Provider Agreement in Place

DHSS makes a number of misdirected arguments in asserting that Peace of Mind must have a MO HealthNet provider agreement in place in order to have an adult day health care license.  


DHSS cites DSS’s Regulation 13 CSR 70-92.010(3)(D), which provides:  “The provider of adult day health care services must have a signed MO HealthNet participation agreement in effect with the Department of Social Services.”  However, this is a DSS regulation, not a DHSS regulation, and does not affect licensure by DHSS.  DHSS also cites its Regulation 19 CSR 15-7.010, which provides: 

(1) Service providers shall meet all applicable state and local licensure and safety requirements for the provision of those particular services.

(2) Service providers shall maintain any licensure, certification or registration mandated by any state or local government, body or board.


DHSS cites these regulatory provisions and states that they “require an Adult Day Health Care facility to maintain an effective MO HealthNet participation agreement for participation in the Title XIX program.”  The regulation deals with licensure requirements and says nothing about any MO HealthNet participation agreement.  DHSS further argues that “[u]pon termination of its Title XIX participation agreement with the MO HealthNet Division, Petitioner automatically violated both 19 C.S.R. §§ 15-7.010(1) and (2).”  Neither statement is true, as Regulation 19 CSR 15-7.010 deals with licensure requirements and has nothing to do with MO HealthNet participation agreements. 

Even if we could accept DHSS’s arguments, we exercise de novo review,
 and the conditions extant at the time of DHSS’s actions are no longer present.  We have concluded that Peace of Mind is not subject to the sanction of termination of its MO HealthNet provider agreement.  Likewise, we find no condition precedent for the termination of its participation agreement with DHSS for home and community based care.      


Patton testified that she would need to find a different location if she continued to operate an adult day health care.  Obviously her operations were closed at her previous location.  We conclude that Patton is entitled to a participation agreement with DHSS for home and community based care.  However, we require Patton to follow all licensing requirements established by DHSS.  

C.  Failure to Maintain an Ongoing Business

On July 7, 2009, DHSS revoked Peace of Mind’s adult day health care license for failure to maintain an ongoing business.  Patton could not maintain an ongoing business due to a lack of funding and her issues with DSS.  We exercise de novo review.
  We have concluded that Peace of Mind is not subject to overpayment sanctions.  To say that Peace of Mind’s adult day health care license is subject to revocation because Patton was not able to run her business because she was subject to MO HealthNet sanctions that have now been overturned would be to place Patton in an impossible “catch-22” situation.  As we have already stated, Peace of Mind is entitled to a participation agreement with DHSS for home and community based care, but we require Patton to follow all licensing requirements established by DHSS.  
VI.  Reimbursement of MO HealthNet Funds to Patton


In her amended complaint in Case No. 09-0304 SP, filed on May 7, 2009, Patton asserts that from December 22, 2008, though the date of filing the amended complaint, Patton submitted 
bills to MO HealthNet, but that DSS refused to remit any payments to Peace of Mind, causing great hardship on the business and employees, and damage in excess of $40,000.  On February 2, 2009, DSS terminated Peace of Mind’s MO HealthNet participation, effective at the close of business on December 20, 2008.  On April 2, 2009, MO HealthNet reinstated Peace of Mind’s MO HealthNet enrollment, but Patton could not bill for services because she could not get pre-authorization from DHSS.  On April 21, 2009, DSS terminated Peace of Mind’s participation in the MO HealthNet program.  


Section 208.156.3 provides that any provider whose claim for reimbursement for MO HealthNet services is denied shall be entitled to a hearing before this Commission.  On September 3, 2010, Patton submitted an exhibit showing that she submitted, and DSS denied, claims for services rendered in the amount of $45,340 for dates of service from December 22, 2008, through February 20, 2009.  DSS’s Ex. W shows a total amount of $8,591 for services rendered for dates of service from December 22, 2008, through January 9, 2009.  We have accepted Patton’s evidence.  Patton is entitled to payment of $45,340 for services rendered from December 20, 2008, through February 20, 2009.  Patton has not presented evidence of amounts for any services rendered beyond February 20, 2009.      
Summary

Peace of Mind is not subject to MO HealthNet sanctions, such as termination of its MO HealthNet provider agreement.  

Peace of Mind is entitled to a participation agreement with DHSS for home and community based care.  


Patton is entitled to payment of $45,340 for services rendered from December 20, 2008, through February 20, 2009.  

SO ORDERED on October 22, 2010.



______________________________



NIMROD T. CHAPEL



COMMISSIONER

�Patton was represented by counsel when the complaints were filed.  Her counsel withdrew on February 3, 2010.  


�MO HealthNet was formerly known as the Missouri Medicaid program.  


�Sections 208.156; 660.416.1.  Statutory references are to RSMo 2000, unless otherwise noted.


�Sections 621.055.1; 621.120.


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).  


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


	�Clark v. Reeves, 854 S.W.2d 28, 30 (Mo. App., W.D. 1993).  


	�Marvin E. Neiberg Real Estate Co. v. Taylor-Morley-Simon, Inc., 867 S.W.2d 618, 626 (Mo. App., E.D. 1993).  


	�Roberts v. Emerson Elec. Mfg. Co., 362 S.W.2d 579, 584 (Mo. 1962).  


�Williams Cos. v. Director of Revenue, 799 S.W.2d at 602, 604 (Mo. banc 1990).


�Citizens’ Elec. Corp. v. Director of Revenue, 766 S.W.2d 450, 452 (Mo. banc 1989); Williams Cos., 799 S.W.2d at 604.


�Duncan v. Missouri Bd. for Architects, Prof’l Eng’rs & Land Surveyors, 744 S.W.2d 524, 531 n.3 (Mo. App., E.D. 1988).  


�State Bd. of Accountancy v. Dohogne, No. 08-2143 AC (Mo. AHC Aug. 24, 2009).  


�Woodard v. Missouri Real Estate Comm’n, No. 07-0656 RE (Mo. AHC April 21, 2008).


�Acme Royalty Co. v. Director of Revenue, No. 99-2839 RI (Mo. AHC Jan. 3, 2002).  


�See Finzo v. Department of Social Services, No. 07-0701 SP (Mo. AHC April 2, 2008).  


�Kilbane v. Director of Revenue, 544 S.W.2d 9, 11 (Mo. banc 1976).  


�Mellas, 220 S.W.3d at 782-83.  


�Mellas, 220 S.W.3d at 778.  
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