Before the

Administrative Hearing Commission

State of Missouri

DEPARTMENT OF HEALTH AND SENIOR
)

SERVICES, BUREAU OF CHILD CARE,
)



)



Petitioner,
)




)


vs.

)

No. 03-1302 DH




)

LILLIE PAYTON,

)




)



Respondent.
)

DECISION 


We deny Lillie Payton’s application to renew her license to operate a family child care home.  Payton violated regulations, she is not of good character and intent, and she is not qualified to render care conducive to the welfare of children.  

Procedure


The Department of Health and Senior Services, Bureau of Child Care (Department) filed a complaint on June 26, 2003, seeking this Commission’s determination that it had cause to deny renewal of Payton’s license.  


This Commission convened a hearing on the complaint on December 2, 2003.  James M. McCoy represented the Department.  Though notified of the date and time of the hearing, neither Payton nor anyone representing her appeared.  The last written argument was due on March 29, 2004.

Findings of Fact

1. Payton held a family child care home license, effective from May 24, 2001, through April 30, 2003.  Her husband, Sylvester, was her assistant.  

2. Payton regularly hit the children as a form of discipline, using various instruments such as a wet towel, a belt, or a stick.  Payton folded the belt so the buckle would hit the skin.  She sometimes hit the children on the back or shoulders with her hand.
  She sometimes left marks on the children.  Sylvester hit children with a metal cane, a fly swatter, his fist, or a belt.  Sylvester routinely cursed at the children, using terminology such as “Get your d___ a__ back in the other room.”

3. Payton went to play bingo on Monday nights, leaving the children with Sylvester.  On one occasion when Payton was not there, J.D., who was 12 months old, fell off a bed.  His nose and mouth were bleeding.  He had been in the back room for about an hour before he fell off the bed, but Sylvester had not checked on him during this time.  Other children told Payton about the incident when she got home.  There was also another incident when J.D. fell off the bed and was injured when Payton was there.  Payton made no documentation regarding the incidents.  

4. On December 31, 2002, the Department received a report from the Division of Family Services, which had received a report that Payton and her husband were hitting day care children in Payton’s care.  

5. Department employees visited Payton’s home on December 31, 2002.  Payton was not there.  When told that the children had reported that Payton hit them with a belt and other objects, Sylvester stated, “If that is what they said, that is what must have happened.”  While the 

Department employees were present, Sylvester told the children that they had better clean up the bedroom or he would “whoop” them.  

6. Department employees again visited Payton’s home on January 3, 2003.  Payton admitted that she slapped the children, but denied ever hitting them with belts or other objects.  When told that Sylvester had already stated that Payton hit the children with a belt, Payton stated that she only used cheap pasteboard children’s belts.  She admitted using a belt on all of the children at one time or another, and stated that she was trying to “scare them up a bit.”  A Department employee stated that she had reviewed the discipline rules in detail with the Paytons before Payton was licensed, effective May 24, 2001, and Payton replied, “I know you did.”  Payton admitted that she had attended the 3 ½ hour training session in June 2002 titled, “Discipline – Not Punishment,” and she knew that she was not supposed to hit the children.  

7. The Department of Social Services, Division of Family Services, found probable cause that Sylvester had neglected J.D.  

8. On February 13, 2003, Payton filed an application to renew her family child care home license.  

9. On March 26, 2003, the Department advised Payton that it proposed to deny her application to renew her license.  The notice cited § 210.221.1(1)
 and a number of regulations, and then concluded:  

The rule and statute violations as set forth above establish that you are not of good character and intent and that you are not qualified and equipped to render care or services conducive to the welfare of children.  

(Ex. 6.)  The Department advised Payton that she could request a hearing before this Commission.  

10. On March 31, 2003, the Department received a letter from Payton requesting a hearing before this Commission.  

Conclusions of Law


Section 210.245.2 provides:  

If the department of health proposes to deny, suspend, place on probation or revoke a license, the department of health shall serve upon the applicant or licensee written notice of the proposed action to be taken.  The notice shall contain a statement of the type of action proposed, the basis for it, the date the action will become effective, and a statement that the applicant or licensee shall have thirty days to request in writing a hearing before the administrative hearing commission and that such request shall be made to the department of health.  If no written request for a hearing is received by the department of health and senior services within thirty days of the delivery or mailing by certified mail of the notice to the applicant or licensee, the proposed discipline shall take effect on the thirty-first day after such delivery or mailing of the notice to the applicant or licensee.  If the applicant or licensee makes a written request for a hearing, the department of health shall file a complaint with the administrative hearing commission within ninety days of receipt of the request for a hearing.

The Department filed its complaint pursuant to this provision.  Therefore, we have jurisdiction.  Payton has the burden of proving that she is entitled to a license.  Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).   This Commission renders the ultimate administrative decision.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may exercise the same degree of discretion that the Department exercised.  Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  


The purpose of the complaint is to give the respondent notice of the conduct and law at issue so that the respondent can prepare a defense.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  Our Regulation 1 CSR 15-3.350(1)(B)3 requires a petitioner to include in the complaint facts in numbered paragraphs 

“stating the relief sought and the reason for granting it.”  The Department’s complaint does not set forth in a cohesive fashion any affirmative statements of facts on which the Department relies to support denial of the renewal application.  Instead, 13 pages of the Department’s complaint (paragraphs 4 through 22) parrot statements of witnesses from the Department’s investigative reports.  Paragraphs 29 through 40 quote a statute and regulations.  Then the complaint begins “Count I – CHARACTER,” and paragraph 41 incorporates the previous paragraphs by reference.  Paragraph 42 quotes Regulation 19 CSR 30-61.105(1)(D):  

Caregivers shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.  

Paragraph 43 quotes Regulation 19 CSR 30-61.105(1)(F):  

All caregivers shall cooperate with the department.  

Paragraph 44 asserts that Payton’s conduct violates those regulations.  Section 210.221.1(2), which is buried back in paragraph 29 of the complaint, allows the Department to “deny . . . the license of such persons as fail to obey . . . the rules and regulations made by the department of health.”  


“Count II – QUALIFIED TO PROVIDE CARE” begins with paragraph 45, which incorporates by reference all of the preceding paragraphs.  Paragraphs 46 through 50 quote regulations regarding caregivers, supervision, assistants, and abuse/neglect screenings.  Paragraph 51 asserts that Payton violated those regulations, and paragraph 52 asserts that there is cause to deny renewal of her license based on those regulations and § 210.221.1.  


The complaint does not set forth in a clear fashion, for the benefit of either Payton or this Commission, the Department’s factual and legal basis for denying renewal of the license.  This borders on lack of due process.  Though we requested briefing, the Department briefed this case 

as if it were a proceeding to determine whether Payton’s license is subject to discipline, rather than a denial of a renewal application.  

Count I:  Good Character and Intent


The Department asserts in Count I that Payton is not of good character and intent.  Piecing together the various portions of the complaint, we presume that this is due to violations of the regulations quoted in previous paragraphs of the complaint.    


Regulation 19 CSR 30-61.175(1) provides in pertinent part:  


(A) General Requirements.  

*   *   *


10.  Children shall not be subjected to child abuse/neglect as defined by section 210.110, RSMo.

*   *   *


(C) Discipline.  

*   *   *


3.  Only constructive, age-appropriate methods of discipline shall be used to help children develop self-control and assume responsibility for their own actions.

*   *   *


7.  Physical punishment including, but not limited to, spanking, slapping . . . shall be prohibited.  


8.  No discipline technique which is humiliating, threatening or frightening to children shall be used.  Children shall not be shamed, ridiculed, or spoken to harshly, abusively or with profanity.  

The evidence shows that Payton violated these regulations.  We may deny licensure to persons who fail to obey the regulations.  Section 210.221.1(2).  Payton and her husband used extreme 

forms of “discipline” such as slapping the children and hitting them with a cane, stick, wet towels, and belts, sometimes leaving marks on the children.  Surprisingly, in its brief the Department argues that there was no evidence of a violation of Regulation 19 CSR 30-61.175(1)(A)10, which provides that children shall not be subjected to child/abuse neglect.  Section 210.110(1) defines “abuse” as:  

any physical injury . . . inflicted on a child other than by accidental means by those responsible for the child’s care, custody, and control, except that discipline including spanking, administered in a reasonable manner, shall not be construed to be abuse[.]

Payton and Sylvester’s conduct went far beyond “spanking, administered in a reasonable manner.”  They used instruments such as a cane, stick, wet towels, and belts to hit children, in addition to using their hands or fists to hit children on their backs and shoulders.  They sometimes left marks on the children.  


In its brief, the Department asserts that there was no violation of Regulation 19 CSR 30-61.105(1)(F), which provides that “[a]ll caregivers shall cooperate with the department.”  When questioned, Payton initially denied hitting the children with a belt, and gave an honest answer only when informed that Sylvester had already told the Department that she hit the children with a belt.  We conclude that by lying to Department personnel, Payton failed to cooperate with the Department.  Department of Health v. Sormani, No. 95-002162 DH (Mo. Admin. Hearing Comm’n July 3, 1996).  


Payton’s conduct as a whole shows that she is not of good character and intent.  Payton used abusive practices and lied to Department personnel.  Sylvester used profanity and threatened the children.  In addition, Payton violated the Department’s policy regarding 

discipline, even though she admittedly was informed of the policy.  Therefore, we conclude that Payton was not of good character and intent.
  Regulation 19 CSR 30-61.105(1)(D).  

Count II:  Qualified to Provide Care 

Conducive to the Welfare of Children


The gravamen of Count II appears to be that Payton is not qualified to provide care conducive to the welfare of children, Regulation 19 CSR 30-61.105(1)(D), based primarily on a violation of Regulation 19 CSR 30-61.175(1)(A)1, which provides:  “Child care providers shall not leave any child without competent adult supervision.”  Similarly, Regulation 19 CSR 30-61.175(1)(D)1, which is quoted in paragraph 31 of the complaint, provides:  “Infants and toddlers shall have constant care and supervision.”  


Although Count II focuses on violations of specific regulations quoted in paragraphs 46 through 50, and paragraph 52 specifically asserts that there is cause to deny renewal of her license based on violation of those regulations, Count II also incorporates by reference the previous paragraphs of the complaint.  Therefore, we construe the complaint as also seeking to deny renewal of the license based on the previous paragraphs incorporated by reference.  

 
Payton left the children with Sylvester, who admittedly had not checked on the children for about an hour when J.D. fell off the bed and was hurt.  Therefore, the evidence shows that Payton violated Regulation 19 CSR 30-61.175(1)(A)1 and Regulation 19 CSR 30-61.175(1)(D)1.  By failing to make any documentation regarding the incidents when J.D. fell off the bed, Payton violated Regulation 19 CSR 30-61.185(5)(B), which provides:  “Information regarding the date and circumstances of any accident or injury shall be noted in the child’s 

record.”  We may deny licensure to persons who fail to obey the regulations.  Section 210.221.1(2).  In addition, we conclude that the other conduct incorporated by reference into Count II convincingly shows that Payton was not qualified to provide care conducive to the welfare of children.  Payton and Sylvester followed practices that were abusive and harmful to the children.
    

Summary


We deny Payton’s application to renew her family child care home license.  Payton violated Department regulations, she is not of good character and intent, and she is not qualified to render care conducive to the welfare of children.  


SO ORDERED on April 12, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�In her terminology, she would “pop” them.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�To the extent that the Department may suggest that Payton is not of good character and intent because she left children without competent adult supervision, Regulations 19 CSR 30-61.175(1)(A)(1) and 19 CSR 30-61.175(1)(D)(1), we conclude that such conduct does not go to her character and intent, and we address that conduct in our ruling on Count II.  


	�As the Department notes in its brief, it did not present evidence of any violation of Regulations 19 CSR 30-61.105(1)(C), 19 CSR 30-61.105(3)(A), 19 CSR 30-61.105(3)(C), or 19 CSR 30-61.055(2), which pertain to age qualifications for caregivers, notification of change of assistants, and abuse/neglect screenings.  
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