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)




)
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)

DECISION


Dorothy Patterson, LCSW, is not subject to a MOHealthNet sanction for failing to produce client records destroyed by McCune Residential Center.  The Missouri Department of Social Services, MO HealthNet Division (“the Department”) is ordered to repay any amount that has already been recouped.  
Procedure


Patterson filed her petition on November 14, 2006.  On April 4, 2008, we convened a hearing on the petition.  Mikki L. Rhodes with McDowell, Rice, Smith, and Buchanan, PC, represented Patterson.  Assistant Attorney General Sarah E. Ledgerwood represented the Missouri Department of Social Services, MO HealthNet Division (“the Department”), formerly known as the Division of Medical Services.  Patterson filed the last brief on May 21, 2008.  
Findings of Fact

1. Patterson is a licensed clinical socia1 worker certified to provide MOHealthNet (formerly known as Medicaid) services and employed by Midtown Psychological Services, Inc. (“Midtown”).   
2. Midtown contracted with the Sixteenth Judicial Circuit, Family Court Division (“the court”) to provide drug treatment services, including services at McCune Residential Center (“McCune”), a facility operated by the court.  The court provided information for billing third parties, including the Department, to Midtown.  Midtown assigned Patterson to provide services at McCune, for which Patterson billed the Department.  
3. McCune kept all records for services performed there.  For the time period in question, McCune destroyed all files related to its clients when they reached the age of 17 years.  McCune failed to provide access to a copy machine for Patterson to copy her client records.

4. McCune refused Midtown’s request to house client files.

5. McCune no longer makes a practice of destroying its client medical files or housing them.  McCune now allows the provider to house client medical records.
6. With respect to the services provided at McCune, Patterson kept very detailed individual progress notes, treatment plans, and diagnosis assessments for each session she provided.

7. Patterson followed the instructions given to her by the McCune program manager to leave all of the detailed records for the sessions she provided at McCune and not remove them from the premises.
8. The Department confirmed that McCune’s manager destroyed client records when the client reached an age of 17 years and 3 months.  
9. By letter dated October 4, 2005, the Department asked Patterson to produce supporting documentation related to services for 37 of Patterson’s MOHealthNet clients within 
ten days of the letter’s issuance.  On October 17, 2005, Patterson sent documents for two clients but none for the remaining 35 clients, all of whom were clients at McCune.  
10. By letter dated September 6, 2006, the Department set forth the results of its review in a notice (“the first notice”), assessing an overpayment of $15,138 against Patterson based on various billing errors.  In response, on October 10 and 20, 2006, Patterson filed with the Department some additional documentation from her billing notes that were retained by Midtown, including records related to some of the 35 McCune clients.  As to those clients, all records were incomplete and some included no progress notes.  
11. By notice dated October 31, 2006, (“the second notice”) the Department reduced the overpayment it assessed Patterson from $15,138.00 to $9,546 for failing to support her billings with adequate documentation, including how long her sessions lasted, and billing for more than one session at one time.  The Department imposed a sanction in the form of withholding $9,546 from Patterson’s future MOHealthNet payments in lieu of the overpayment assessed in the first notice.  The Department has recovered over $3,000 from Patterson by withholding amounts from MOHealthNet payments under the second notice.    
12. Patterson has no history of prior MOHealthNet violations, sanctions, or mandated attendance at provider education sessions.  
13. Patterson did not fraudulently submit bills.
Conclusions of Law


The second notice is the subject of Patterson’s petition.  
I.  Jurisdiction

Patterson’s petition is within our jurisdiction because any provider of MOHealthNet services:

whose claim for reimbursement for such services is denied . . . shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.[
]
Grounds for denying payment must appear in the Department’s answer.
  The answer cites regulations made under the Department’s authority to:
 
by rule and regulation define the reasonable costs, manner, extent, quantity, quality, charges and fees of MO HealthNet benefits herein provided.[
]

Such regulations include payment for “[m]ental health services.”
  Those regulations are laws
 that govern the facts
 before us.  The issues before us are the same as were before the Department:  whether, and to what extent, Patterson is subject to a sanction.  On all such issues, Patterson has the burden of proof.    
II.  Grounds for Sanction
This Commission has discretion as to the imposition of any sanction.  The Department’s regulations allow sanctions for:

Failing to make available, and disclosing to the MO HealthNet agency or its authorized agents, all records relating to services provided . . . .  Services billed to the MO HealthNet agency that are not adequately documented in the patient's medical records or for which there is no record that services were performed shall be considered a violation of this section.[
] 
Its regulations on adequate documentation require that:
documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  Adequate medical records are records which are of the type and in a form from which symptoms, 
conditions, diagnosis, treatments, prognosis and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty.
*   *   *


6.  For those MO HealthNet programs and services that are reimbursed according to the amount of time spent in delivering or rendering a service(s) . . .  the actual begin and end time taken to deliver the service (for example, 4:00-4:30 p.m.) must be documented;
*   *   *


10.  The MO HealthNet participant's progress toward the goals stated in the treatment plan (progress notes);[
] 

and:

The provider is responsible for all services provided and all claims filed using her/his Medicaid provider number regardless to whom the reimbursement is paid and regardless of whom in her/his employ or services produced or submitted the Medicaid claim or both. . . . When the length of time actually spent providing a service (begin and end time) is required to be documented, the provider is responsible for documenting such length of time by documenting the starting clock time and the end clock time, . . . regardless to whom the reimbursement is paid and regardless of whom in the provider's employ or services produced or submitted the Medicaid claim[;
]

and:

Documentation Requirements for Psychiatric/Psychology/ Counseling/Clinical Social Work Services.  Documentation must be in narrative form, fully describing each session billed.  A check-off list or pre-established form will not be accepted as sole documentation.  Progress notes shall be written and maintained in the patient's medical record for each date of service for which a claim is filed.  Progress notes for psychiatric/psychology/ counseling/clinical social work services shall specify:
*   *   *


(D) The date (month/date/year) and actual begin and end time (e.g., 4:00-4:30 p.m.) for face-to-face services[.
]

Patterson has shown that she complied with those standards
 in the client files that were not kept at McCune.  The files that McCune destroyed, however, result in a violation of state regulation and possible imposition of sanction.

III.  Degree of Sanction
The Department has discretion as to the degree of sanction:

The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency.[
]

Sanctions range from education
 to termination.
  The Department chose:

(D) Suspension or withholding of payments to a provider;

*   *   *

(F) Recoupment from future provider payments;

*   *   *

(M) Retroactive denial of payments[.
]

Patterson’s petition vests us with the Department’s discretion.
  Such discretion finds guidance in the Department’s regulations:
The following factors shall be considered in determining the sanction(s) to be imposed[.
]

Our determination is de novo under those factors.
  

Patterson cites the factor of:

1.  Seriousness of the offense(s)--The state agency shall consider the seriousness of the offense(s) including . . . whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious[.
]

Patterson argues that she did not commit that conduct, and the Department does not allege that she did, so we do not enhance her sanction on those bases.  But that provision also considers:

whether or not an overpayment (that is, financial harm) occurred to the program[.
]

Overpayments include payments unsupported by adequate documentation:

The following definitions will be used in administering this rule:

*   *   *


(E) Overpayment means an amount of money paid to a provider by the Medicaid agency to which [the provider] was not entitled by reason of improper billing, error, [or] lack of verification[.
]
Therefore, on the facts of this case where due to McCune’s instruction not to remove client case material from the facility and subsequent destruction of client files, Patterson technically was overpaid.  Nevertheless, Patterson is entitled to compensation for the services she rendered.  The Department, however, has no evidence that Patterson didn’t provide the services at issue or did so improperly.  

Patterson also cites the factors of:

3.  History of prior violations--The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider 
has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency' should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature;

4.  Prior imposition of sanctions--The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection[.
]
Patterson has no prior violations or sanctions.  We do not limit her participation in MOHealthNet or grant recoupment on those grounds.  
The Department’s regulation further instructs us to consider:
2.  Extent of violations--The state MO HealthNet agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred. The MO HealthNet agency may calculate an overpayment or impose sanctions under this rule by reviewing records pertaining to all or part of a provider's MO HealthNet claims[.
]
The Department’s sanction is based on the amount of claims unsupported by adequate documentation and so considers the extent of the violations.

Patterson seeks mitigation under the factor of:

5.  Prior provision of provider education--In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and 
prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency's decision to invoke severe sanctions[.
]
Patterson has no prior provider education, so mitigation finds support on those grounds.  

In the exercise of our discretion, we conclude that no sanction is required for Patterson’s failure to retain records or make records available to the Department.  This case is a unique situation where not only does the provider no longer work at the facility where the services were performed, but the facility insisted on keeping the client files, effectively denied the provider the ability to copy the records and the facility destroyed the client records when the client turned 17, without notice to Patterson, Midwest or the Department.  Patterson left records with the facility, as instructed, so that they could be made part of the patients’ medical records and enable future providers to give appropriate care and ensure the confidentiality of these juveniles’ case materials.  Patterson made every effort to obtain the records from McCune, but was unable to do so.  McCune cannot find the requested records and believes that they were destroyed.  McCune no longer destroys its clients’ medical records and now allows the provider to house the client records.    

Further, Patterson is now aware of the duty imposed by the provider agreement for her to also retain copies of records.  We have accepted Patterson’s testimony and found that she made progress notes and provided services for all claims at issue.  The Department concluded that Patterson was overpaid because of the lack of documentation, but now the Department raises no dispute that Patterson performed all of these services and that she did so properly.  Because Patterson performed the services, the Medicaid program did not overpay her.  There is no evidence of any substandard services, potential danger to patients, or fraud.  Patterson provided 
the services and documented them.  She did not retain documentation because she was instructed to leave all of the case materials in the McCune facility, which the facility admits to subsequently destroying.  We conclude that recoupment or other sanctions enumerated under Regulation 13 CSR 70-03.030(4) would be too harsh and would be ineffective.  However, Patterson would do well to examine the Department’s Medicaid bulletins in the future and take advantage of any provider education sessions that the Department may offer so that she can stay informed as to all record keeping requirements that the Department may impose.      


Therefore, Patterson is entitled to repayment of all monies recouped by the Department pursuant to the allegation in this case.    

Summary


Patterson is not subject to sanction.  The Department must repay Patterson all of the money that it has already recouped.  


SO ORDERED on August 6, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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