Before the

Administrative Hearing Commission

State of Missouri

PHILIP R. PATANA,
)



)



Petitioner,
)




)


vs.

)

No. 02-1643 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Philip R. Patana (Patana) and Carol Patana are liable for 2001 Missouri income tax and additions as the Director of Revenue assessed, plus accrued interest.  

Procedure


Patana filed a complaint on October 24, 2002, challenging the Director’s assessment of Missouri income tax, interest, and additions for 2001.  


This Commission convened a hearing on the complaint on July 15, 2003. Patana represented himself.  Associate Counsel Joyce Hainen represented the Director.


At the hearing, we reserved ruling on the admissibility of Respondent’s Exhibit E.  We allowed the Director an opportunity to submit a certified copy of that document after the hearing, but the Director did not do so.  Therefore, we sustain Patana’s objection to Exhibit E.  

Findings of Fact

1. The Patanas lived in St. Louis, Missouri, in 2001.  In 2001, Patana earned $89,262 from Raskas Foods, Inc., and his wife Carol earned $13,424 from Laidlaw Transit, Inc.   

2. The Patanas filed a 2001 federal income tax return, reporting $0 in income.  On May 3, 2002, the Patanas filed a 2001 Missouri income tax return with zeroes written in the blanks designated for income.  The Patanas reported withholdings of $2,170, for which they requested a refund.  

3. Allowing the Missouri standard deduction of $7,600 and personal exemptions of $4,200, the Director determined that Patana’s 2001 Missouri income tax is $4,519 and Carol’s 2001 Missouri income tax is $484.  The Director allowed credit for withholdings of $2,170.  The Director issued a notification of balance due on June 26, 2002, determining that the Patanas were liable for a deficiency of $2,833 in tax and $141.65 in additions, plus interest.  On August 21, 2002, the Director issued a notice of deficiency for $2,833 in 2001 Missouri income tax and $141.65 in additions, plus interest.  

4. Patana protested the notice of deficiency, and the Director issued a final decision on October 2, 2002, upholding the notice of deficiency.  Patana filed an appeal with this Commission on October 24, 2002.  

5. On April 9, 2003, the Director issued a notice of debt offset applying $3,134.15 of the Patanas’ refund of $4,751 for 1999 to liability for the 2001 tax year.  The Director issued a refund check for the remaining $1,616.85 for the 1999 tax year.  However, on reconsideration, the Director issued a notice of adjustment for 1999 on July 16, 2003, concluding that the refund for 1999 was erroneous, and assessing liability for 1999.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Patanas have the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxable on all income, no matter where it is earned.  Section 143.121.  The Missouri income tax is based on federal adjusted gross income.  Sections 143.111 and 143.121.1.  Patana argues that he had no federal adjusted gross income and that his federal income tax return, showing $0, is binding for purposes of the Missouri return.  However, the Director and this Commission are not bound by the amount of federal adjusted gross income reported on the federal return or determined by the IRS.  Buder v. Director of Revenue, 869 S.W.2d 752 (Mo. banc 1994).  


Patana has shown no basis for recomputing the tax that the Director determined.  He merely raises arguments in protest to the tax, such as an argument that wages are not income.  Such arguments have been routinely rejected by the courts.  May v. C.I.R., 752 F.2d 1301, 1302-03 (8th Cir. 1985).  


Therefore, we conclude that the Patanas are liable for $2,833 in 2001 Missouri income tax as the Director assessed.  Although the Director initially applied a refund for 1999 to the 

2001 tax liability, § 143.781.1, the Director has reversed that determination.  Therefore, a liability remains for 2001.  Interest applies as a matter of law.  Section 143.731.1.  


Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, “unless it is shown that such failure is not due to willful neglect.”  Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).  Good faith suffices to show the absence of willful neglect.  Id.  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.  Section 143.511.  However, the Patanas did not file their 2001 Missouri income tax return until May 3, 2002.  The Patanas have made no showing that their untimely filing was not due to willful neglect; thus, they have not met their burden to show that they are not liable for the additions to tax as the Director assessed.

Summary


The Patanas are liable for 2001 Missouri income tax and additions as the Director assessed, plus accrued interest.    


SO ORDERED on June 10, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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