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)
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vs.

)
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)
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)




)
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)

DECISION 


Seth Paskon is subject to discipline because he submitted false Medicaid claims.  
Procedure


On February 29, 2008, the State Board of Registration for the Healing Arts (“the Board”) filed a complaint asserting that Paskon’s license is subject to discipline.  


This Commission convened a hearing on the complaint on February 23, 2009.  Brian W. McEachen, with Glenn E. Bradford & Associates, P.C., represented the Board.  Neither Paskon nor anyone representing him appeared.  The Board filed its written argument on March 17, 2009.  


On March 23, 2009, Paskon filed a motion to dismiss asserting that he has surrendered his license.  The Board filed a response on April 3, 2009.  The Board may discipline a license that has been surrendered.
  Therefore, we deny Paskon’s motion to dismiss.  
Findings of Fact


1.  Paskon is licensed by the Board as a physician and surgeon.  The license is current and active, and was so at all relevant times.  


2.  On November 28, 2007, the United States Attorney filed a second amended complaint (“second amended federal complaint”) against Paskon in the United States District Court for the Eastern District of Missouri.  Count I asserted that Paskon violated the False Claims Act
 as follows:  

30.  Regarding Medicaid beneficiary P.P, Paskon wrote illegal prescriptions for Hydrocodone, Alprazolam, and Morphine on February 11, 2005 without medical necessity or a documented and medically appropriate treatment plan.  P.P. filled these illegal prescriptions on February 11, 2005, and the Missouri Medicaid program provided reimbursement of $25.20 for such claims on March 7, 2005.  On February 12, 2005, P.P. died, with the Washington County Coroner’s Report concluding that P.P. died of acute morphine intoxication. 

*   *   * 

36.  Regarding Medicaid beneficiary M.D., Paskon wrote illegal prescriptions for Morphine, Alprazolam, and Hydrocodone on January 12, 2006 without medical necessity or a documented and medically appropriate treatment plan.  M.D. filled these prescriptions on January 12, 2006, and the Missouri Medicaid program provided reimbursement of $117.53 for such claims on February 6, 2006.  On January 13, 2006, M.D. died, with the Missouri Certificate of Death listing “mixed drug overdose” as the cause of death.  

37.  Regarding Medicaid beneficiary M.S., Paskon wrote illegal prescriptions for Oxycodone and Diazepam on or about September 7, 2006 without medical necessity or a documented and medically appropriate treatment plan.  M.S. filled these prescriptions on or about September 10, 2006, and the Missouri Medicaid program provided reimbursement of $129.58 for such claims on October 5, 2006.  On September 11, 2006, M.S. died, with the Washington County Coroner’s Office Autopsy Report listing “mixed drug intoxication” as the cause of death.  

The second amended federal complaint also asserted that Paskon violated the False Claims Act as to R.B., J.B., G.H., D.S., and C.P.  The case was tried before a jury.  The court submitted special interrogatories to the jury.  In response to the special interrogatories, the jury found that with regard to D.S., Paskon knowingly caused false or fraudulent claims to be submitted to Medicaid by a pharmacy on June 23, 2005, and with regard to C.P., Paskon knowingly caused false or fraudulent claims to be submitted to Medicaid by a pharmacy from March 30, 2005, through June 23, 2005.  In response to the special interrogatories, the jury also found that Paskon did not submit false or fraudulent claims as to R.B., J.B., or G.H.  The court issued a judgment and memorandum and order on November 10, 2008.  The court found that the parties disagreed regarding the proper interpretation of the interrogatory responses with respect to C.P.  The court found that the government sought penalties for three false claims in connection with C.P., but that the government established only one violation in connection with C.P.  The court found that the federal government was entitled to penalties in the amount of $29,256.32 on Count I of the second amended federal complaint for five violations of the False Claims Act.  The court also found that the federal government was entitled to penalties in the amount of $7,000 on Count II of the second amended federal complaint for violation of the Controlled Substances Act.
  

Conclusions of Law


We have jurisdiction of the complaint.  The Board has the burden to prove facts for which the law allows discipline.


The Board’s complaint sets forth six counts.  At the hearing, the Board’s counsel stated that “we’re really going to focus only on one of the counts, Count V[.]”
  The Board did not present evidence as to any other counts.  Therefore, we consider the Board to have abandoned 
the remaining counts of its complaint.  Count V of the Board’s complaint sets forth the same conduct as Count I of the second amended federal complaint, and the Board asserts that the violations of federal law also constitute grounds to discipline Paskon’s license.    


The Board argues collateral estoppel.  The jury and the federal court did not find in favor of the United States on all of the conduct asserted in Count I of the second amended federal complaint.  As to the violations that the federal court found, collateral estoppel applies.    
Collateral estoppel, a.k.a. issue preclusion, “precludes relitigation of an issue previously decided and incorporated into an earlier judgment.”  For an issue in the present action to be precluded by the doctrine of collateral estoppel:  (1) it must be identical to an issue decided in a prior adjudication; (2) the prior adjudication must have resulted in a judgment on the merits; (3) the party against whom the doctrine is being asserted must have been a party or was in privity with a party to the prior adjudication; and, (4) the party against whom the doctrine is asserted must have had a full and fair opportunity to litigate the issue in the prior adjudication.[
]


The federal case meets the four requirements for the application of collateral estoppel.  First, the issues are identical because the conduct in Count I of the second amended federal complaint is the same as Count V of the Board’s complaint, and the Board’s complaint asserts that Paskon’s violations of the federal False Claims Act are a basis to discipline his license.  Second, the federal case resulted in a judgment on the merits when the court issued a judgment following the jury’s verdict.
  Third, Paskon was a party in the prior proceeding.   
The fourth requirement is particularly important in cases of offensive non-mutual collateral estoppel.  “The principle of non-mutual collateral estoppel, as adopted in Missouri, permits use of a prior judgment to preclude relitigation of an issue even though the party 
asserting collateral estoppel was not a party to the prior case.”
  “[O]ffensive collateral estoppel normally involves the attempt by a plaintiff to rely on a prior adjudication of an issue to prevent the defendant from challenging a fact necessary to the plaintiff’s case and on which the plaintiff carries the burden of proof.”
  In this case, the Board, which was not a party to the federal case, attempts to prevent Paskon from denying the conduct that served as the basis for the federal court judgment.  Paskon was represented by counsel in the federal case, which was tried before a jury.  Paskon thus had a full and fair opportunity to litigate the issue in the prior adjudication.  In a similar situation, the Missouri Supreme Court found it fair to allow the use of offensive non-mutual estoppel when it estopped an attorney in her Missouri disciplinary proceedings from re-litigating facts established in federal court disciplinary actions.

Therefore, we find it fair to apply collateral estoppel based on the court’s judgment in the federal case.     
The Board asserts cause to discipline under § 334.100.2:  

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:  

*   *   *

(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following:  

*   *   * 

(h) Signing a blank prescription form; or dispensing, prescribing, administering or otherwise distributing any drug, controlled substance or other treatment without sufficient examination, or for other than medically accepted therapeutic or experimental or investigative purposes duly authorized by a state or federal agency, or not in the course of professional practice, or not in good faith to relieve pain and suffering, or not to cure an ailment, physical infirmity or disease, except as authorized in section 334.104; 

*   *   * 

(13) Violation of the drug laws or rules and regulations of this state, any other state or the federal government; 

* * * 

(17) Knowingly making or causing to be made a false statement or misrepresentation of a material fact, with intent to defraud, for payment pursuant to the provisions of chapter 208, RSMo, or chapter 630, RSMo, or for payment from Title XVIII or Title XIX of the federal Medicare program[.]

As to P.P., M.D., and M.S., Paskon wrote prescriptions without medical necessity or a documented and medically appropriate treatment plan.  Therefore, Paskon wrote prescriptions for other than a medically accepted purpose, and “not in good faith to relieve pain and suffering, or not to cure an ailment, physical infirmity or disease.”  There is cause for discipline under 
§ 334.100.2(4)(h).  


The jury found that Paskon violated the False Claims Act.

  The False Claims Act is under United States Code, Title 31, Money and Finance; Subtitle III, Financial Management; Chapter 37, Claims; and Subchapter III, Claims Against the United States Government.  The drug laws of the federal government are under United States Code, Title 21, Food and Drugs.  The False Claims Act is not part of the drug laws of the federal government.  There is no cause for discipline under § 334.100.2(13).  

Paskon provided services under the Medicaid program, for which benefit payments are authorized under Title XIX of the federal Social Security Act, 42 U.S.C. §§ 1396, et seq., and under § 208.152, RSMo 2000.  Medicaid (now called “MO HealthNet” in Missouri) is a program under which the Department of Social Services provides reimbursement from state tax revenues and from matching funds from the federal government.
  The federal government provides its matching funds pursuant to its approval of a state plan.
  By making false Medicaid claims, Paskon knowingly made or caused to be made false statements or misrepresentations of a material fact, with intent to defraud, for payment pursuant to Chapter 208, RSMo, and pursuant to Title XIX of the federal Social Security Act.  There is cause for discipline under § 334.100.2(17).  
Summary


We find cause to discipline Paskon under § 334.100.2(4)(h) and (17).  

SO ORDERED on June 10, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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