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DECISION


We grant the motion for summary decision filed by Vikki A. Partee-Henley.  Thus, we do not rule on the motion for extension of time to file an answer.
Procedure


On October 12, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Partee-Henley.  On June 23, 2011, Partee-Henley filed a motion for summary decision and a motion for extension of time to file an answer.  On July 6, 2011, the Board filed a response to the motion for summary decision.  On July 20, 2011, Partee-Henley filed a reply.

Our Regulation 1 CSR 15-3.446(6) provides that we may decide this case without a hearing if Partee-Henley establishes facts that (a) the Board does not dispute and (b) entitle her to a favorable decision.


We make the following findings of fact for the purpose of this motion.
Findings of Fact

1. Partee-Henley was licensed as a registered nurse.  Her license expired on April 30, 2009.
2. At all relevant times, Partee-Henley has resided in Missouri and has not practiced nursing outside the state of Missouri; has been over 18 years of age; has maintained no legal action against the Board prior to the filing of the Board’s complaint; and was not enrolled in a chemical dependency treatment program.
3. By letter dated August 31, 2007, the Board informed Partee-Henley that a complaint had been filed against her nursing license.

4. A letter from the Board, dated January 23, 2009, and addressed to Vikki Partee-Henley, 3551 Giles Ave., St. Louis MO  63116, states:
The Board is interested in resolving this matter without the necessity of proceeding to a formal hearing before the Administrate Hearing Commission.

Enclosed please find a proposed Settlement Agreement on behalf of the State Board of Nursing.  The enclosed Settlement Agreement sets forth the facts that show the cause for discipline, cites the law and/or regulations the Board believes you violated and indicates the type of discipline the Board believes appropriate in this case.  Carefully read and review the enclosed Agreement.  If it meets with your approval, please sign the Settlement Agreement and return the entire document to me in the enclosed envelope.
*   *   *

If you choose not to enter into the Settlement Agreement, the Board has directed me to file a complaint with the AHC.  The AHC will then schedule a trial-type evidentiary hearing for determination of whether or not cause exists to take disciplinary action against your license.  If I have not received the signed Settlement Agreement by March 24, 2009, I will file a complaint with the AHC.  If you have questions regarding this 
letter or the enclosed settlement offer, please feel free to contact me.[
]
5. Partee-Henley never received this letter or the settlement offer from the Board.
6. Partee-Henley’s address before April 2008 was 3551 Giles Ave., St. Louis MO  63116.  In January 2009, her address was 29 Vanmark Way, Brentwood, MO  63144.

7. On October 12, 2010, the Board filed its complaint against Partee-Henley at this Commission.

Conclusions of Law 


We have jurisdiction to hear professional licensing cases.
  Partee-Henley argues that the Board filed its complaint beyond the deadline found in § 324.043:
1.  Except as provided in this section, no disciplinary proceeding against any person or entity licensed, registered, or certified to practice a profession within the division of professional registration shall be initiated unless such action is commenced within three years of the date upon which the licensing, registering, or certifying agency received notice of an alleged violation of an applicable statute or regulation.

2.  For the purpose of this section, notice shall be limited to:

(1) A written complaint;

(2) Notice of final disposition of a malpractice claim, including exhaustion of all extraordinary remedies and appeals;

(3) Notice of exhaustion of all extraordinary remedies and appeals of a conviction based upon a criminal statute of this state, any other state, or the federal government;

(4) Notice of exhaustion of all extraordinary remedies and appeals in a disciplinary action by a hospital, state licensing, registering or certifying agency, or an agency of the federal government.

3.  For the purposes of this section, an action is commenced when a complaint is filed by the agency with the administrative hearing 
commission, any other appropriate agency, or in a court; or when a complaint is filed by the agency’s legal counsel with the agency in respect to an automatic revocation or a probation violation.
4.  Disciplinary proceedings based upon repeated negligence shall be exempted from all limitations set forth in this section.

5.  Disciplinary proceedings based upon a complaint involving sexual misconduct shall be exempt from all limitations set forth in this section.

6.  Any time limitation provided in this section shall be tolled:

(1) During any time the accused licensee, registrant, or certificant is practicing exclusively outside the state of Missouri or residing outside the state of Missouri and not practicing in Missouri;

(2) As to an individual complainant, during the time when such complainant is less than eighteen years of age;

(3) During any time the accused licensee, registrant, or certificant maintains legal action against the agency; or

(4) When a settlement agreement is offered to the accused licensee, registrant, or certificant, in an attempt to settle such disciplinary matter without formal proceeding pursuant to section 621.045 until the accused licensee, registrant, or certificant rejects or accepts the settlement agreement.

7.  The licensing agency may, in its discretion, toll any time limitation when the accused licensee, registrant, or certificant enters into and participates in a treatment program for chemical dependency or mental impairment.
(Emphasis added.)


We have no jurisdiction to hear a petition filed out of time.
  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  

The Board argues that the statute of limitation was tolled under § 324.043.6(4).  “The party who relies on facts in avoidance of the statute has the burden of proving such facts.”
  Other, more recent decisions confirm that the burden in this case would be on the Board.  The Board has the burden of showing exemption from the operation of the statute of limitations because it seeks to claim the exemption.


 The Board argues that the statute of limitation was tolled from the date of its letter until the complaint was filed because Partee-Henley never accepted or rejected the agreement.  We disagree.  By the terms of the letter, Partee-Henley only had until March 24, 2009, to accept the agreement.  It is clear that failing to respond by this date was a rejection of the agreement.  At most, the statute of limitation was tolled from the date the settlement agreement was offered until March 24, 2009.  


We agree with Partee-Henley that the Board failed to present any evidence that the letter was mailed or when it was mailed.  The basis of Partee-Henley’s motion for summary decision is that we should dismiss this case for lack of jurisdiction.  We gave the Board a chance to provide this basic information, but it failed to do so. 

Partee-Henley also argues that the Board cannot prove that it offered her a settlement agreement because it was sent to the wrong address and she never received it.

The provisions for settling a case are found in § 621.045:
4.  Notwithstanding any other provision of this section to the contrary, after August 28, 1995, in order to encourage settlement of disputes between any agency described in subsection 1 or 2 of this section and its licensees, any such agency shall:

(1) Provide the licensee with a written description of the specific conduct for which discipline is sought and a citation to the law and rules allegedly violated, together with copies of any documents 
which are the basis thereof and the agency’s initial settlement offer, or file a contested case against the licensee;

(2) If no contested case has been filed against the licensee, allow the licensee at least sixty days, from the date of mailing, to consider the agency’s initial settlement offer and to contact the agency to discuss the terms of such settlement offer[.]


The Board failed to prove by submission of affidavits or other evidence when the complaint was filed with the Board.  The Board failed to show that Partee-Henley received the settlement offer.  Partee-Henley’s evidence proves that the Board filed its complaint with this Commission beyond the statute of limitation.  There is insufficient evidence for us to find that the statute was tolled for any reason.  Therefore, we dismiss this case.
Summary


We grant the motion for summary decision and cancel the hearing.

SO ORDERED on August 2, 2011.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Exhibit A to the Board’s response.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2010.


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  


	�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  


�Scanlon v. Kansas City, 28 S.W.2d 84, 92 (Mo. banc 1930).


�Kellog v. Kellog, 989 S.W.2d 681, 685 (Mo. App., E.D. 1999).  See also Powel v. Chaminade College Preparatory, Inc., 197 S.W.3d 576, 593 (Mo. banc 2006).
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