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)
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)
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)



)
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)

DECISION
We grant the application of Vikki A. Partee-Henley for reasonable attorney fees incurred in State Board of Nursing v. Vikki A. Partee-Henley, Case No. 10-1909 BN (“the underlying case”) and during the instant case.  We award Partee-Henley $1,702.50 in attorney fees.
Procedure

On August 31, 2011, Partee-Henley filed an application for attorney fees and expenses (“application”) incurred in the underlying case and in the instant case.  On September 1, 2011, the State Board of Nursing (“the Board”) filed an answer.  
On January 20, 2012, the parties filed a joint motion for summary determination
 in the nature of judgment on the pleadings.  We may issue a decision on the pleadings.
  The evidence 
in this case includes affidavits that constitute evidence outside the pleadings.  Our Regulation 
1 CSR 15-3.446(6) provides that we may decide this case without a hearing if either party establishes facts that the other party does not dispute and entitle that party to a favorable decision.  
By order dated December 21, 2012, we gave Partee-Henley until December 28, 2012, to provide evidence of her net worth.  By order dated December 28, 2012, granted her motion and gave her an extension to January 4, 2013, to comply with our order.  On January 8, 2013, Partee-Henley filed a memorandum of filing of evidence of net worth.  Although late, we consider her filing.

Findings of Fact

1. At the time the complaint was filed against Partee-Henley, her net worth did not exceed two million dollars.  She did not own a business or organization of any type.
2. Partee-Henley employed attorney Kevin J. Dolley to represent her in the underlying case.
I. Findings from the Underlying Case

3. Partee-Henley was licensed as a registered nurse.  Her license expired on April 30, 2009.

4. At all relevant times, Partee-Henley has resided in Missouri and has not practiced nursing outside the state of Missouri; has been over 18 years of age; has maintained no legal action against the Board prior to the filing of the Board’s complaint; and was not enrolled in a chemical dependency treatment program.

5. By letter dated August 31, 2007, the Board informed Partee-Henley that a complaint had been filed against her nursing license.

6. A letter from the Board, dated January 23, 2009, and addressed to Vikki Partee-Henley, 3551 Giles Ave., St. Louis MO  63116, states:

The Board is interested in resolving this matter without the necessity of proceeding to a formal hearing before the Administrate Hearing Commission.

Enclosed please find a proposed Settlement Agreement on behalf of the State Board of Nursing.  The enclosed Settlement Agreement sets forth the facts that show the cause for discipline, cites the law and/or regulations the Board believes you violated and indicates the type of discipline the Board believes appropriate in this case.  Carefully read and review the enclosed Agreement.  If it meets with your approval, please sign the Settlement Agreement and return the entire document to me in the enclosed envelope.
***

If you choose not to enter into the Settlement Agreement, the Board has directed me to file a complaint with the AHC.  The AHC will then schedule a trial-type evidentiary hearing for determination of whether or not cause exists to take disciplinary action against your license.  If I have not received the signed Settlement Agreement by March 24, 2009, I will file a complaint with the AHC.  If you have questions regarding this letter or the enclosed settlement offer, please feel free to contact me.[
]
7. Partee-Henley never received this letter or the settlement offer from the Board.

8. Partee-Henley’s address before April 2008 was 3551 Giles Ave., St. Louis MO  63116.  In January 2009, her address was 29 Vanmark Way, Brentwood, MO  63144.

9. On October 12, 2010, the Board filed its complaint against Partee-Henley at this Commission.
II.  Continued Findings in this Case
10. On June 23, 2011, Partee-Henley filed a motion for summary decision, arguing that the complaint was filed beyond the statute of limitations set forth in § 324.043.

11. On August 2, 2011, we granted Partee-Henley’s motion for summary decision, thus dismissing the case.  We found that Partee-Henley proved that the Board file its complaint beyond the statute of limitations and that the Board failed to provide evidence that would counter this – such as a reason the statute was tolled.
12. On September 1, 2011, and November 14, 2011, the Board filed a motion to reconsider and set aside our decision.  We did not rule on the motion.

III. Attorney Fee Amounts
13. Dolley represented Partee-Henley in both this case and the underlying case.

14. From May 24, 2011, through August 17, 2011, Dolley spent 22.7 hours on the underlying case and this attorney fees case.
15. At $75 per hour, the total of 22.7 hours is worth $1,702.50.
16. Dolley presented no evidence of expenses incurred.
Conclusions of Law


We have jurisdiction to hear Partee-Henley’s application.

I. Motion for Reconsideration in the Underlying Case


In its answer, the Board argues that our decision in the underlying case is not a final decision because the Board filed a motion to reconsider.  We have authority to reconsider our decisions before a decision is final for purposes of judicial review.
  In the underlying case, we 
issued our decision granting Partee-Henley’s motion for summary decision on August 2, 2011.  On September 1, 2011, the thirtieth day after the decision was issued, the Board filed its motion for reconsideration.  We did not rule on the motion on the day we received it.  Woodman v. Director of Revenue, tells us that because we did not rule on the motion, the time for the Board’s appeal continued to run and was not tolled by the filing of the motion.

We consider the underlying case closed, and issue this attorney fees decision.

II.  Legal Standard for Attorney Fee Applications

Section 536.087.1 states:

A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
A.  Agency Proceeding/Contested Case

An agency proceeding is “an adversary proceeding in a contested case pursuant to this chapter in which the state is represented by counsel[.]”
  A “contested case” is “a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”
  The relevant inquiry is not whether the agency actually held an “adversary proceeding in a contested case,” but whether a statute, ordinance, or constitutional provision required the agency to do so.
  


The “State” is “the state of Missouri, its officers and its agencies.”
  The Board is a state agency.
  The underlying case was one that the Board brought to establish cause to discipline 
Partee-Henley.  Section 621.045
 requires that we determine such a case after an adversary hearing.  Therefore, the underlying case was a contested case and an agency proceeding.
B.  Prevailing Party

Section 536.085(2) defines a “party” to include:  

(a) An individual whose net worth did not exceed two million dollars at the time the civil action or agency proceeding was initiated[.]
Partee-Henley’s net worth at the time that the Board filed the underlying complaint was within the amount that allows her to be a party in a fee proceeding.  


Section 536.085(3) defines “prevails” as:

obtains a favorable order, decision, judgment, or dismissal in a civil action or agency proceeding[.] 

In the underlying complaint, the Board asked that we find cause to discipline Partee-Henley’s registered nurse license.  We decided that we did not have jurisdiction to hear the complaint because the Board filed its complaint beyond the statute of limitations for filing.
  Clearly, Partee-Henley prevailed.


On the issue of whether Partee-Henley “obtained” the favorable result, the Court of Appeals has defined “obtained,” as used in § 536.085(3), as:

 “Obtain,” in its simplest form, means “to get possession of ... to arrive at; to reach; to achieve....” Webster's Dictionary of the English Language, Unabridged 1236 (Encyclopedia Ed.1977).[
]
When the favorable result comes after the prevailing party has actively contested the agency’s action, the prevailing party has “obtained” the favorable decision.
  Partee-Henley hired counsel 
and actively contested the Board's complaint.  Partee-Henley obtained the favorable result and qualifies as a prevailing party.
C.  Substantially Justified

A prevailing party is entitled to an award of attorney fees and expenses unless we determine that (1) the State’s position was substantially justified or (2) special circumstances make an award unjust.
  The Board argues no “special circumstances” that would make an award of attorney fees unjust, and we find none.  Therefore, attorney fees and expenses are to be awarded unless the State’s position was substantially justified.  Partee-Henley’s fee application contends that the Board was not substantially justified.


Section 536.087.3 provides in part:  

The fact that the state has lost the agency proceeding or civil action creates no legal presumption that its position was not substantially justified.  Whether or not the position of the state was substantially justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the agency proceeding or civil action for which fees and other expenses are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application.  


The Board must present a prima facie case that it had a reasonable basis in both fact and law for its position and that this basis was not merely marginally reasonable, but clearly reasonable, although not necessarily correct.
  The Board must bear its burden based on the facts previously found in the underlying case and the additional information shown at the attorney fee hearing as to matters that led to its decision to file a complaint against Partee-Henley.

The Board makes absolutely no argument and presents no evidence in this case that its position in the underlying case was substantially justified.  Accordingly, Partee-Henley is a prevailing party in an agency proceeding who shall be awarded reasonable fees and expenses as provided in §§ 536.085 and 536.087.
II.  Attorney Fees

Section 536.087.1 requires that Partee-Henley “shall be awarded those reasonable fees and expenses incurred by that party in the . . . agency proceeding[.]”

Section 536.085(4) provides:
(4) “Reasonable fees and expenses” includes the reasonable expenses of expert witnesses, the reasonable cost of any study, analysis, engineering report, test, or project which is found by the court or agency to be necessary for the preparation of the party's case, and reasonable attorney or agent fees. The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that no expert witness shall be compensated at a rate in excess of the highest rate of compensation for expert witnesses paid by the state in the type of civil action or agency proceeding, and attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]
Section 536.085(4) allows no more than $75 per hour for a reasonable fee unless we determine “that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]”  (Emphasis added.)
In her application, Partee-Henley requests attorney fees for 22.7 hours of legal work.  She does not request any other fees incurred.  Dolley requests that we calculate the fee award at the rate of $300 per hour because that is the prevailing rate for attorneys where he practices in Kansas City.  The “prevailing market rates” language applies only up to the express limit of $75.00.  We realize that prevailing market rates for attorneys are higher than that, probably 
throughout the state.  But we have no authority to change the General Assembly’s express limitation on the hourly rate for attorneys.  The fact that most lawyers charge more than this is not a special factor.
Dolley also cites his credentials and experience with employment cases.  Partee-Henley’s affidavit states that she determined there were very few attorneys who could represent her and hired Dolley for his knowledge and experience.

Sections 536.085 and 536.087 are patterned on the Federal Equal Access to Justice Act, 28 U.S.C. § 2412 (1982).  Missouri courts have looked to federal case law as guidance, especially to the United State Supreme Court decision in Pierce v. Underwood.
  In Pierce, the Court held:

[T]he “special factor” formulation suggests Congress thought that $75 an hour was generally quite enough public reimbursement for lawyers’ fees, whatever the local or national market might be.  If that is to be so, the exception for “limited availability of qualified attorneys for the proceedings involved” must refer to attorneys “qualified for the proceedings” in some specialized sense, rather than just in their general legal competence.  We think it refers to attorneys having some distinctive knowledge or specialized skill needful for the litigation in question-as opposed to an extraordinary level of the general lawyer knowledge and ability useful in all litigation.  Examples of the former would be an identifiable practice specialty such as patent law, or knowledge of foreign law or language.  Where such qualifications are necessary and can be obtained only at rates in excess of the $75 cap, reimbursement above that limit is allowed.[
]

Federal courts have developed a three-part test to determine whether a higher rate may be allowed due to the attorney’s “distinctive knowledge or specialized skill”:

The Ninth Circuit has stated that three requirements must be met before higher fees can be awarded on this basis:  “First, the attorney must possess distinctive knowledge and skills developed through a practice specialty.  Secondly, those distinctive skills 
must be needed in the litigation.  Lastly, those skills must not be available elsewhere at the statutory rate.[
]

Partee-Henley has failed to establish that this case required “distinctive knowledge and skills developed through a practice specialty.”  
We award Partee-Henley attorney fees in the amount of $75 per hour – $1,702.50.
Summary

Partee-Henley is a prevailing party in an agency proceeding, as those terms are used in 
§ 536.085 and defined in § 536.087.  The Board failed to prove that it was substantially justified in filing the underlying complaint.  Therefore, we award reasonable attorney fees to Partee-Henley.

SO ORDERED on March 6, 2013.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner

� Effective January 1, 2009, our rules now refer to “summary decision” instead of summary determination.  Regulation 1 CSR 15-3.446(6).  


� Regulation 1 CSR 15-3.446(4).


� In this section only, references to exhibits and transcript pages are to those in the underlying case.


� Exhibit A to the Board’s response (emphasis in original).


� RSMo. Supp. 2012.  Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


� Our reasoning is set forth below.


	�Section 536.087.  


� Woodman v. Director of Revenue, 8 S.W.3d 154 (Mo. App., W.D. 1999).


	�Section 536.085(1).


	�Section 536.010(4), RSMo Supp. 2012.


	�Lipic v. State, 93 S.W.3d 839, 841 (Mo. App., E.D. 2002).


	�Section 536.085(5).


	�Art. IV, § 12, Mo. Const. (as amended 1970).


	�RSMo Supp. 2012.


� Section 324.043, RSMo Supp. 2012.


	�Melahn v. Otto, 836 S.W.2d 525, 529 (Mo. App., W.D. 1992).


	�Id.  


	�Section 536.087.1.


	�Dishman v. Joseph, 14 S.W.3d 709, 716, 718-19 (Mo. App., W.D. 200); Joseph v. Dishman, 81 S.W.3d 147, 153 (Mo. App., W.D. 2002).


	�487 U.S. 552, 108 S. Ct. 2541 (1988).  See McMahan v. Missouri Dep’t of Social Servs., 980 S.W.2d at 125 and Dishman, 14 S.W.3d at 716.


�Pierce v. Underwood, 487 U.S. at 572, 108 S. Ct. at 2554 (emphasis added).


�In re Application of Mgndichian, 312 F. Supp.2d 1250, 1264 (C.D. Cal. 2003).  
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