Before the

Administrative Hearing Commission

State of Missouri

TERESA PARSONS,
)



)



Petitioner,
)




)


vs.

)

No. 05-1302 BN



)

STATE BOARD OF NURSING,
)




)
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)

DECISION 


We deny Teresa Parsons’ application to renew her lapsed license as a registered professional nurse in Missouri.  
Procedure


Parsons filed a complaint on August 17, 2005, challenging the State Board of Nursing’s (“the Board”) decision to deny her application to renew her lapsed license as a registered professional nurse.  


This Commission convened a hearing on the complaint on December 21, 2005.  Parsons represented herself.  Assistant Attorney General Stacy Yeung represented the Board.  Parsons’ written argument was due on April 5, 2006.

Findings of Fact


1.
Parsons (formerly known as Teresa Williams) was licensed by the Board as a registered professional nurse on August 25, 1997.  Parsons allowed her license to lapse on 
April 30, 2001.

2.
Parsons is licensed as a registered nurse in the state of New Mexico.

3.
On or about October 25, 2000, Parsons was employed as a nurse at Presbyterian Kaseman Hospital in Albuquerque, New Mexico.  Her employer filed a complaint with the New Mexico Board of Nursing (“the New Mexico Board”), which stated in part:  

On October 25, 2000 the following discrepancy was noted: 

A patient was given four doses Vicodin 7.5mg, dosage ordered was 5mg.  When the nurse was questioned by the charge nurse, Teresa Williams RN stated she had called the MD to confirm dose.  No new order was written.  The charge nurse later verified order with the MD.  The doctor said he had not received this information.  Two of the four Vicodin doses were not charted as given in PACIS (computer system).  One dose was written in nursing notes.  The charge nurse spoke with the patient, he stated he had received three doses.  The four doses of Vicodin were reported on Narc Trac Sheet.  In addition, MS 4mg reported 2mg waste without co-signature on Narc Trac Sheet.  

(Ex. C.)  On October 27, 2000, Parsons refused to submit to a drug screen.

4.
On December 31, 2001, the New Mexico Board issued a notice of contemplated action stating:  

2.  The BON has sufficient evidence which, if not rebutted or explained, will justify the BON in suspending or revoking or taking other action against the respondent’s license pursuant to N.M. Stat. Ann. §61-3-28 A.(6) (Michie 1999) and Subsection C, Paragraph (2), subparagraphs (c), (f) and (h) of 16.12.1.9 N.M. Admin. Code (recodified as of July 30, 2001), which states in pertinent part:  


61-3-28.  Disciplinary proceedings; judicial review; application of Uniform Licensing Act; limitation.
A.  In accordance with the procedures contained in the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978], the board may deny, revoke or suspend any license held or applied for under the Nursing Practice Act [61-3-1 to 61-3-30 NMSA 1978] or reprimand or place a licensee on probation upon grounds that the licensee or applicant:  
(6) is guilty of unprofessional conduct as defined by the rules and regulations adopted by the board pursuant to the Nursing Practice Act; 

16.12.19. Disciplinary Action
C.  Grounds for action
(2) For purposes of Section 61-3-28 (A) (6) NMSA, 1978, supra “unprofessional conduct” includes, but is not limited to, the following:  
(c) Misappropriation of money, drugs or property.
(f) Obtaining, and/or attempting to obtain, possessing, administering or furnishing prescription drugs to any person, including but not limited to one’s self, except as directed by a person authorized by law to prescribe.
(h) Failure to make or keep accurate, intelligible entries in records as required by law, policy and standards for the practices of nursing.  

3.  The general nature of the allegations is contained in Attachment 1 to this Notice of Contemplated Action.
4.  Unless the respondent within twenty days after service of this notice deposits in the mail a certified return receipt requested letter addressed to the BON at the address below containing a request for hearing, the BON will take the contemplated action.  

(Ex. C.)  Attachment 1 to the notice of contemplated action is the complaint that Parsons’ employer filed with the New Mexico Board.  
5.
Parsons did not request a hearing within twenty days after receipt of the notice of contemplated action.  On February 21, 2002, the New Mexico Board revoked her nursing license by default.  
6.
On June 27, 2002, the New Mexico Board reinstated Parsons’ nursing license pursuant to a settlement agreement between the New Mexico Board and Parsons.
7.
Under the settlement agreement, Parsons was required to submit to two random drug screens per month for a period of three consecutive months followed by one random drug screen per month for a period of three consecutive months.  The settlement agreement also required Parsons to complete a continuing education course in medication documentation and record keeping.  This course was in addition to, and would not count toward, the continuing education requirements for licensure.  
8.
On December 19, 2002, the New Mexico Board sent Parsons a notice of contemplated action for non-compliance with the random drug screens requirement of the New Mexico Board’s June 27, 2002, settlement agreement with Parsons. 
9.
Parsons did not request a hearing within twenty days after receipt of the notice of contemplated action.  On February 19, 2003, the New Mexico Board again revoked her nursing license by default.  
10.
Parsons petitioned the New Mexico Board to reopen her case, and the matter was set for hearing on August 26, 2004.  Parsons failed to appear for the hearing, and the New Mexico Board issued a default order on August 26, 2004, that her license remained revoked by default.  
11.
On October 20, 2004, the New Mexico Board issued a decision and order reinstating Parsons’ license but then suspending it for one year because she did not comply with the random drug screening and continuing education requirements of her June 27, 2002 settlement agreement.  
12.
On or about July 19, 2004, the Board received Parsons’ application to renew her license as a registered professional nurse, which the Board denied.  The application asked whether Parsons had ever been disciplined by another state, and she checked the box indicating “No.”  
Conclusions of Law


We have jurisdiction to hear Parsons’ complaint.  Section 621.045.
  Parsons has the burden of proving that she is entitled to licensure.  Section 621.120; Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  When an applicant files a complaint, the agency’s answer provides notice of the grounds for denial of the application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


Section 335.066 provides: 

1.  The board may refuse to issue any certificate of registration or authority, permit or license required pursuant to sections 335.011 to 335.096 for one or any combination of causes stated in subsection 2 of this section. The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certification of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *


(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state, territory, federal agency or 
country upon grounds for which revocation or suspension is authorized in this state;
*   *   *


(12) Violation of any professional trust or confidence[.]
I.  Disciplinary Action by Another State Upon Grounds for 

Which Revocation or Suspension is Authorized in This State

A.  Conduct Established by the New Mexico Complaint


In opening argument, the Board contended that the New Mexico Board disciplined Parsons for failing to have a witness for the wasting of narcotics, failing to chart narcotic administration and withdrawal, and failing to document a physician’s verbal orders for narcotics.  The Board asserted that this conduct would also be grounds for discipline in Missouri.  The New Mexico Board actually revoked Parsons’ license on February 21, 2002, by default.  The Board seems to assume that the default proves the allegations of the notice of contemplated action.  Under New Mexico law, that is the case.  N.M. Stat. Ann. § 61-1-4(E) provides:  

If the licensee or applicant does not mail a request for a hearing within the time and in the manner required by this section, the board may take the action contemplated in the notice and such action shall be final and not subject to judicial review.  

Because the New Mexico Board’s February 21, 2002, revocation is based on the December 31, 2001, notice of contemplated action, we conclude that a default after the failure to request a hearing establishes the substantive allegations set forth in the notice of contemplated action.  


This Commission has held that when determining whether disciplinary action has been taken by another state “upon grounds for which revocation or suspension is authorized in this state,” § 335.066.2(8), we must focus on the licensee’s conduct and whether that conduct would subject the license to discipline in this state.
  We do not focus on the other state’s legal 
characterization of that conduct.  In State Bd. of Nursing v. Hodson, No. 05-1595 BN 
(Mo. Admin. Hearing Comm’n, Feb. 14, 2006), as in this case, the discipline in the other state was based on “unprofessional conduct.”  We noted that the Missouri nursing practice statutes do not include a characterization of conduct as “unprofessional conduct.”  However, we concluded that discipline was authorized in this state for the same conduct on which the Arizona discipline against Hodson had been based.  
This inquiry is made difficult by the fact that the New Mexico complaint is inconsistent and confusing.  We do not agree with the Board’s summarization of the conduct.  The Board contends that the New Mexico Board disciplined Parsons for failing to document a physician’s verbal orders for narcotics.  The New Mexico complaint states that the patient was given four doses of Vicodin 7.5 mg when the dosage ordered was 5 mg, and that “[t]he doctor said he had not received this information.”  Therefore, we conclude that there was no verbal order and no failure to document a verbal order.  We note that the facts stated in the New Mexico complaint do not include any misappropriation of the Vicodin for any illicit use.
The Board also contends that the New Mexico Board disciplined Parsons for failing to have a witness for the wasting of narcotics.  The New Mexico complaint asserts that waste was reported without a co-signature.  The record does not explain what the drug “MS” is or whether it is a narcotic.  Parsons argues that she did have a witness to waste the drug, but failed to obtain a signature.  Failing to obtain a signature is not the same thing as failing to have a witness.  
The Board also contends that the New Mexico Board disciplined Parsons for failing to chart narcotic administration and withdrawal.  The New Mexico complaint is confusing as to these facts.  It states that the patient was given four doses of Vicodin and that the patient acknowledged receiving three doses.  This inconsistency is not explained.  The New Mexico complaint further states that two of the four doses were not charted in the PACIS, only one dose 
was written in the nursing notes, and four doses were reported on the Narc Trac Sheet.  Nowhere does the evidence in this case explain any distinctions or similarities between these various records or the purpose for maintaining three different record charts.  All we can conclude from this is that Parsons did not chart consistently.  The Board has not demonstrated precisely what her duty might have been to record information in each of three charts.  
In summary, the New Mexico complaint was based on the following conduct:  giving a higher dosage than ordered, failing to obtain a witness signature when wasting drugs, and inconsistent charting of medications.  
B.  Grounds for Which Revocation or 
Suspension is Authorized in this State
The duties of a registered professional nurse in Missouri include:  
[t]he administration of medications and treatments as prescribed by a person licensed by a state regulatory board to prescribe medications and treatments[.]

Section 335.016(10) (emphasis added).  By giving a higher dosage than ordered by the doctor, Parsons did not administer the medication as prescribed by a licensed physician.  

The Board has presented no evidence as to any policy or law dictating the proper procedure for wasting drugs.
  Therefore, we cannot conclude that Parsons violated any professional duty in that regard.  

Competence, when referring to occupation, is the “actual ability of a person to perform in that occupation.”
  The courts have defined incompetence as a licensee’s general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.
  A professional trust or confidence is engendered by a party’s reliance on the special 
knowledge and skills evidenced by professional licensure.
  Reliance on a professional’s special knowledge and skills creates a professional trust, not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Parsons’ inconsistent charting of medications and her failure to administer medication in the dosage prescribed by the doctor demonstrate incompetency.  This conduct also violates a professional trust or confidence.  Therefore, the New Mexico Board disciplined her upon grounds for which discipline was authorized in this state.  

Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”
  Misconduct is the willful commission of a wrongful act.
  Parsons administered medication in a slightly higher dosage than ordered by the doctor, and she charted medications inconsistently.  This does not rise to the level of gross negligence or misconduct.  

The New Mexico Board also revoked Parsons’ license on February 19, 2003, for failure to obtain random drug screenings in compliance with her settlement agreement with the New Mexico Board.  The New Mexico Board eventually suspended Parsons’ license on October 20, 2004 for non-compliance with the drug screening and continuing education requirements of her settlement agreement.  We find no provision in § 335.066.2 that would specifically allow discipline in Missouri for this conduct.  However, we agree that compliance with a settlement agreement in order to maintain one’s license status comes within the functions or duties of the 
profession,
 and by failing to perform that duty, Parsons demonstrated incompetency.  This conduct also violated professional trust or confidence because Parsons did not utilize the safeguards established by her profession to ensure that she was not impaired by illegal drug use while on duty.  
Because the New Mexico Board disciplined Parsons for conduct for which she could also be disciplined in this state, we have cause to deny Parsons’ application under § 335.066.1 and .2(8).  

II.  Incompetency, Misconduct, or Gross Negligence; 

Violation of Professional Trust or Confidence

We have already concluded that the Board would have cause to discipline Parsons for incompetency under § 335.066.2(5) and violation of a professional trust or confidence under 

§ 335.066.2(12) and that the New Mexico Board disciplined her on the basis of that conduct, which would also be cause for discipline in Missouri under those provisions.  The State Board asserts § 335.066.2(5) and (12) as independent bases for denial, in addition to the disciplinary action already taken by the New Mexico Board.  We agree that we have cause to deny Parsons’ application under § 335.066.2(5) and (12).  
III.  Fraud, Misrepresentation or Dishonesty

Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  
Parsons falsely answered “No” to the Board’s question whether she had ever been disciplined by another state.  Parsons argues that she did not think of the consequences 
when she answered the question, and that she had resolved matters and had become re-licensed with the New Mexico Board by that time.  However, Parsons falsely answered a direct question.  Fraudulent intent is usually proven by inference, as a tribunal does not often have direct evidence of such.
  We find Parsons’ explanation inadequate, and infer that her answer to the question was fraud, misrepresentation, or dishonesty.  Because § 335.076.3 requires registered professional nurses to hold a license, applying for a license is part of the functions or duties of the profession.
  We have cause to deny Parsons’ application under § 335.066.1 and .2(5) for fraud, misrepresentation or dishonesty in the performance of the functions or duties of the profession.  
IV.  Other Conduct


In written argument, the Board states that Parsons consumed her mother’s anti-anxiety medication without a valid prescription.  However, the Board did not raise this issue in its answer to Parsons’ complaint.  Therefore, we cannot consider it.

V.  Denial of Licensure

Section 335.066.1 provides that the Board may refuse to issue a license for any of the causes stated in § 335.066.2.  The word “may” suggests an option, not a mandate.
  That discretion is now ours. 

A.  Parsons’ Arguments

Parsons raises a number of arguments.  Parsons argues that the hospital in New Mexico was a difficult working environment and that she was not familiar with the particular charting procedures of that institution.  Parsons contends that she has taken an online course in charting 
and has learned from her mistakes.  As to the proceedings in New Mexico, Parsons contends that she moved to another state and did not receive notices from the New Mexico Board.  It would be incumbent upon a licensee, however, to notify a state licensing board of her current address.  Parsons asserts that she was on bed rest with a difficult pregnancy and did not keep track of the New Mexico proceedings.  She states that she experienced the death of close family members during her pregnancy and received some counseling for depression.  She does not currently attend counseling.  Parsons also complains that she attempted to set up the drug testing required by the New Mexico Board but was unable to do so because no one from the New Mexico Board would assist her.  She also states that she had a misunderstanding with the New Mexico Board and that she thought she had a telephone conference scheduled, which the New Mexico Board understood to be a hearing in person, and she did not appear because she was out of state.  
B.  Licensure in Other States
Parsons states that she became re-licensed after going through the disciplinary process in New Mexico, and that she also became licensed in Kansas after showing that she resolved her difficulties with the New Mexico Board.  Parsons has presented no documentary proof of her licensure in Kansas.  The State Board agrees that Parsons has re-attained her licensure status in New Mexico.  Even though Parsons may have attained licensed status in two other states, the standards for all states are not the same.  We must exercise our discretion according to Missouri law.  

C.  Conclusion

We have cause to deny Parsons’ application in Missouri for incompetency; violation of professional trust or confidence; fraud, misrepresentation or dishonesty; and being disciplined by another state.  In exercising our discretion as to whether these bases are substantial enough to 
deny Parsons’ current application, we note that the practice of registered professional nursing entails significant duties and responsibilities.  Section 335.016(10).  The evidence presented in this case by Parsons does not prove that she is equipped to fulfill those responsibilities according to Missouri’s standards.  Parsons argues that she has taken a course in charting and was not familiar with the New Mexico hospital’s standards.  However, it is a matter of great concern to us that Parsons demonstrated a pattern of failure to submit to random drug screenings.  As to the proceedings in New Mexico, Parsons offers a string of excuses.  Parsons states that she went to a counselor and successfully completed some type of test in Kansas to determine whether she was free from substance abuse.  However, Parsons gives no further description and has presented no documentation as to this test.  Even if her license has been restored in New Mexico and she has become licensed in Kansas, all states do not have the same standards.   When applying for licensure in Missouri, Parsons did not answer a question on her application honestly.  A registered professional nurse has duties of honesty and forthrightness as well as adequate patient care. 
Parsons has the burden of proof in this case, and she has not made an adequate showing that she is equipped to perform the significant duties and responsibilities of a registered professional nurse in Missouri.  
Summary


We deny Parsons’ application to renew her license as a registered professional nurse in Missouri.  

SO ORDERED on June 28, 2006.



________________________________



JOHN J. KOPP  



Commissioner
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