Before the

Administrative Hearing Commission

State of Missouri

JAMES C. PALMISANO, 
)


)



Petitioner,
)




)


vs.

)

No. 06-1413 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 

James C. Palmisano is liable for a deficiency of $167 in Missouri income tax for 2005, plus interest.     
Procedure

Palmisano filed a complaint on September 21, 2006, challenging the Director of Revenue’s (“the Director”) final decision denying his claim for a refund of 2005 Missouri income tax.  
Motion for Sanctions


Palmisano served his first request for admissions on the Director on November 8, 2006.  The Director served an objection to the request for admissions on Palmisano on November 28, 2006.   Palmisano attempted to obtain responses to his discovery and thereby resolve the discovery dispute by letter dated December 7, 2006.  On January 3, 2007, Palmisano filed a 
motion for discovery sanctions and to accept his first request for admissions as admitted.  The Director filed a response to Palmisano’s motion for sanctions on January 23, 2007.   

Rule 59.01(a)
 provides that any party may serve upon another party a request for the admission of statements or opinions of fact or of the application of law to fact.  The rule does not provide for the admission of statements or issues of law.  Rule 59.01(d)(1) provides that a response shall be served within 30 days after the service of a request for admissions.  Rule 59.01(d) further provides: 
(2) Form.  The title of the response shall identify the responding party and the number of the set of the requests for admissions.  The response shall quote each request, including its original paragraph number, and immediately thereunder specifically: 
(A) Admit the matter; or
(B) Deny the matter; or
(C) Object to the matter and state each reason for the objection; or
(D) Set forth in detail the reasons why the responding party cannot truthfully admit or deny the matter. . . .

(3) Objections and Privileges.  If an objection is asserted, then each reason for the objection shall be stated. . . .
The Director’s response to Palmisano’s request for admission is deficient.  The title of the response does not identify the responding party.  The response does not quote each request, including the original paragraph number, and immediately thereunder admit, deny, or object to the matter and state the reason for the objection.  The Director argues that Request for Admissions 10 through 34 ask for legal conclusions.  We agree that Request for Admissions 14 through 23 and 31-34 are statements of law and are not the proper subject of requests for admissions.  However, the Director’s response to the other requests for admissions is inadequate. 

The Director only raises general objections to the requests without specifying the paragraph numbers.  The Director asserts that she is providing “complete discovery of factual documentation” to Palmisano by providing copies of the Director’s records.  The Director also states: 

2.  Petitioner is requesting that Respondent admit various things about the return, however, the return indicates what Petitioner filed.  The Administrative Hearing Commission will decide the legal conclusions based on evidence provided by the parties.  
*   *   *

7.  Petitioner’s return and supporting documents say what they say; his request for admissions requests that Respondent render a legal conclusion based on his documents. 


The Director should have answered or objected to each request for admissions rather than insisting that disclosure of documents was sufficient.  Request for Admissions 11-13 involve the application of law to fact, and Request for Admissions 1-10 and 24-30 involve matters of fact.  


Palmisano cites our Regulation 1 CSR 15-3.425 as authority for sanctioning the Director.  That regulation authorizes us to impose sanctions on any party for conduct including, without limitation, such party’s failure to comply with an order or rule of this Commission, including the failure to file an answer to the complaint or failure to appear at any hearing.  Available sanctions under this regulation include striking all or part of the offending party’s pleading, deeming all or any part of the offending party’s pleading admitted, or barring or striking all or any evidence on any issue.  

We decline to impose sanctions under Regulation 1 CSR 15-3.425 because another regulation, 1 CSR 15-3.420(1), applies to discovery.  Regulation 1 CSR 15-3.420(1) provides that discovery in proceedings before this Commission is governed by the Missouri Supreme Court’s Rules of Civil Procedure.  Rule 61.01(c), which governs discovery sanctions, provides 
that if a party, after being served with a request for admissions, “fails to file answers or objections thereto, . . . the truth of any relevant and material matters of fact contained in the request for admissions shall be taken as admitted.”  Request for Admissions 1-10 and 24-30 raise relevant matters of fact.  Request for Admissions 11-13 involve the application of law to fact.  Because the Director’s response is inadequate and fails to raise an objection to each request for admissions, we grant Palmisano’s motion for sanctions and deem Request for Admissions 1-13 and 24-30 admitted.    

Motion for Summary Determination

The Director filed a motion for summary determination on December 20, 2006.  Palmisano filed a response to the motion on January 10, 2007.  Our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that (a) the parties do not dispute and (b) entitle any party to a favorable decision.  

Findings of Fact

1. Palmisano resides in Springfield, Missouri.  
2. For 2004, the IRS included Palmisano’s wages, state tax refund for prior year, and non-employee compensation in its computation of Palmisano’s federal adjusted gross income (“FAGI”).  
3. Palmisano earned $83,382 in 2005.  Palmisano also received non-employee compensation of $150.  He received a Missouri income tax refund of $967 for 2004.  
4. Palmisano had $7,108 in federal withholdings for 2005.  

5. Palmisano filed a 2005 Missouri income tax return reporting FAGI of $0, a personal exemption of $3,500, a standard deduction of $7,300, a dependent deduction of $1,200, withholdings of $3,600, and $0 in Missouri income tax, resulting in a refund of $3,600.  
Palmisano included a substitute for a Form W-2.  Palmisano filed as a single head of household with one dependent.  
6. On May 19, 2006, the Director issued a notice of proposed changes disallowing the credit for Missouri income tax withholdings and denying the refund claim because Palmisano did not provide a copy of his federal income tax return or an actual Form W-2.  

7. Palmisano filed a protest with the Director, and included a copy of a 2005 federal income tax return showing FAGI of $3.93 in interest income, and claiming a refund of $13,486.91 in federal income tax withheld.  

8. On August 24, 2006, the Director issued a final decision denying the protest.  The Director stated that without a copy of a Form W-2, Palmisano’s credit for withholdings could not be allowed.  The Director stated that Palmisano’s account was “paid in full,” that no further amounts were due, and that he was not entitled to any refund.  
Conclusions of Law


We have jurisdiction to hear Palmisano’s petition.  Section 621.050.1.
  On a taxpayer’s appeal from a decision of the Director, we do not merely review the Director’s decision.  We must find the facts and determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

Section 143.011 imposes a tax on the Missouri taxable income of every resident.  Palmisano lives in Springfield, Missouri, and has offered no evidence that he was not a Missouri resident in 2005.  Palmisano filed a Missouri income tax return for 2005, as required by § 143.481(1). 

Regulation 1 CSR 15-3.440(3)(B)3 provides:  

B.  A party may establish a fact, or raise a genuine issue as to any fact, by stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or other evidence admissible under the law. 

C.  Except in response to a motion that relies solely on the pleadings, a party shall not rely solely on its own pleading to establish a fact, or to raise a genuine issue as to any fact.  

The Director’s motion is supported by documents that are authenticated by an affidavit.  


The Missouri income tax is based on federal adjusted gross income.
  Palmisano argues that he was not a “taxpayer” and did not have an employer.  He claims that his FAGI was $3.93 even though he had wages of $83,382.  However, he states that he does not protest against the state or federal income tax.  Palmisano has offered no affidavit or other evidence admissible under the law.  His 2005 FAGI is $84,503 ($83,382 + $4
 + $967 + $150).
  Missouri allows a subtraction for the state tax refund for the prior year; thus, Palmisano’s Missouri adjusted gross income is $83,536.
  Palmisano is entitled to the Missouri standard deduction,
 a dependent deduction,
 and the deduction for personal exemptions.
  


Section 143.171.2 allows a federal income tax deduction:

For all tax years beginning on or after January 1, 1994, an individual taxpayer shall be allowed a deduction for his federal income tax liability under chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is being filed, not to exceed five thousand dollars on a single taxpayer’s return or ten thousand dollars on a combined return, after reduction for all credits thereon, except the credit for payments of federal estimated tax, the credit for the overpayment of any federal tax, and the credits allowed by the Internal Revenue Code by section 
31 (tax withheld on wages), section 27 (tax of foreign country and United States possessions), and section 34 (tax on certain uses of gasoline, special fuels, and lubricating oils).  

Palmisano had federal withholdings of $7,108, but § 143.171.2 limits his deduction for federal income tax to $5,000 because he is single.  Therefore, we allow a deduction of $5,000 for Palmisano’s 2005 federal income tax liability.    

Palmisano’s Missouri taxable income is his Missouri adjusted gross income minus the standard deduction, personal exemption, dependent deduction, and federal income tax deduction.
  For 2005, his Missouri taxable income is $83,536 - $7,300 - $3,500 - $1,200 - $5,000 = $66,536.  The Missouri income tax on $66,536 for a Missouri resident is $3,767.
  
Palmisano had Missouri withholdings of $3,600.  His tax is $3,767.  Therefore, he is liable for a deficiency of $167 in Missouri income tax for 2005.  Interest applies as a matter of law.  Section 143.731.1.  Even though we stand in the shoes of the Director, J.C. Nichols, 
796 S.W.2d at 20, we decline to impose additions to tax because § 143.751.1 requires that the Director make that assessment and give notice to the taxpayer of the basis therefor.   
Summary


We grant the Director’s motion for summary determination and conclude that Palmisano is liable for a deficiency of $167 in 2005 Missouri income tax, plus interest accruing until paid.  


SO ORDERED on February 9, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 


Commissioner

�All references to rules are to the Missouri Supreme Court Rules of Civil Procedure.  


	�Statutory references are to the 2000 Revised Statutes of Missouri.  


�Sections 143.111 and 143.121.1.  


�We have rounded the $3.93 figure for interest income.   


�26 U.S.C. § 62(a). 


�Section 143.121.3(e). 


�Section 143.131. 


�Section 143.161.1. 


�Sections 143.111(2) and 143.151.   


�Section 143.111.  


�Section 143.011.  
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