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	No. 10-0477 RS



DECISION 


PF Golf, LLC (“Pevely”) is not subject to sales tax for its rental of golf carts to customers from February 1, 2006 through January 31, 2009 (“tax periods”).
Procedure


On April 1, 2010, Pevely filed a petition appealing the Director of Revenue’s (“Director”) February 5, 2010 assessments of unpaid sales tax on rentals of golf carts to customers during the tax periods.  The Director filed her answer on April 30, 2010.

This Commission convened a hearing on the complaint on August 25, 2011.  Edward F. Downey represented Pevely.  Christopher R. Fehr and Kati Kiefer represented the Director.


The matter became ready for our decision on December 27, 2011, the date the last written argument was filed.

Findings of Fact

1. During the tax periods, Pevely owned the Golf Club at Pevely Farms, which consists of an 18-hole golf course in St. Louis County.  Pevely contracted with Walters Golf Management (“Walters”) to manage and operate the Golf Club at Pevely Farms.
2. Pevely offers to the public both daily play of the golf course and annual passes.
3. For daily play, golfers pay to play the golf course one time.  Each additional time that the course is played, the golfer must pay an additional fee.  The daily play fee fluctuates depending on the season, the day of the week, the weather and the demand for play.

4. An annual pass entitles its holder to play any time during the year without additional charge.

5. Pevely’s golf course is difficult to walk.  The distances from the golf greens to the next tee are long and the course is hilly.  For this reason, the vast majority of customers want to rent golf carts.  Furthermore, for the most part, Pevely requires its customers to rent golf carts as a way to enhance the customer’s experience.
6. There are exceptions to the requirement that Pevely’s customers rent golf carts.  These exceptions include four customers in 2011, out of over 20,000 rounds of golf, who requested to walk the course and competitive events such as high school, college, or other events where the rules prohibit the use of golf carts.
7. Pevely paid sales tax on its purchase or lease of golf carts that it subsequently rented to its customers.
8. According to Jeffrey C. Smith, a principal of Walters, Pevely’s golf cart rental was fixed at $22.50 per round during the tax periods.  The receipts issued by Pevely to its customers reflect a separate price for the greens fees, which are subject to sales tax, and the golf cart rental fees, which are not subject to sales tax.
9. However, Pevely advertises a single rate for both a round of golf and golf cart rental.  For example, Pevely’s Web site lists a single rate for its 2006 season pass that included the use of a golf cart.  Also, its Web site listed a single rate for a round of golf in 2008 and 2009 that applied to both walk and ride.  Furthermore, under the frequently asked questions section of Pevely’s Web site, it stated:

Pevely Farm Golf Club FAQ’s
1. Can you walk at Pevely Farms Golf Club?

Answer: Yes, you can walk any time for the same fee.

10. At the time of payment, customers were not informed of separate greens fees and golf cart rental fees.  They would only have been aware of this if they reviewed the receipt after payment.
11. Ryan Veninga was the Head Golf Professional for Pevely from November 2007 through the end of the tax periods.  Veninga was responsible for the day-to-day pricing of tee times based on demand.  Demand would fluctuate based on the day of the week and weather conditions.  While tee times fluctuated based on demand, golf cart rental fees were never altered.

12. Veninga would not definitely state that the weekday twilight rate of $29.50 for a round of golf would be reduced by $22.50 if a customer chose to walk and not rent a golf cart.

13. Furthermore, Veninga stated that two customers who came together to play would ride in the same golf cart and each would still pay the full golf cart rental fee as if each had rented a separate golf cart.
14. On the morning of May 13, 2009, Wayne A. Rosenthal, a supervisor for the Missouri Department of Revenue, St. Louis Field Compliance Office, called Pevely and spoke to an individual named Tom.  Rosenthal asked Tom for the price of a round of golf around 1:00 p.m. or 
2:00 p.m. and was quoted a price of “somewhere around $59[.]”
  Rosenthal asked if that included a cart and was told it did.  Rosenthal then asked Tom for the price of a round of golf without a cart rental and was told it would still be $59.
15. The Director issued assessments of unpaid sales tax based on her position that mandatory golf cart rentals are subject to sales tax regardless of whether sales tax was paid at the time of purchase or lease of the golf carts.
16. During the tax periods, Pevely’s managers were not aware of the Director’s position that mandatory golf cart rentals are subject to sales tax regardless of whether sales tax was paid at the time of purchase or lease of the golf carts.
17. During the tax periods, Pevely’s managers relied on Westwood Country Club v. Director of Revenue,
 § 144.020.1(8),
 12 CSR 10-108.700, and Letter Ruling LR 1349, which do not make a distinction between mandatory and non-mandatory golf cart rentals.
18. The Director’s unpaid tax assessments totaled $121,925.95 plus interest.  Itemized monthly unpaid sales tax assessments are as follows.
	Month
	Unpaid Tax Assessment

	February 2006
	$1,061.79

	March 2006
	$2,139.74

	April 2006
	$4,441.48

	May 2006
	$5,034.73

	June 2006
	$5,104.54

	July 2006
	$4,637.96

	August 2006
	$4,492.54

	September 2006
	$4,590.82

	October 2006
	$2,890.45

	November 2006
	$2,477.87

	December 2006
	$2,997.48

	January 2007
	$225.77

	February 2007
	$530.97

	March 2007
	$2,367.23

	April 2007
	$3,263.85

	May 2007
	$4,980.97

	June 2007
	$6,060.89

	July 2007
	$6,310.04

	August 2007
	$4,613.28

	September 2007
	$5,059.05

	October 2007
	$3,662.40

	November 2007
	$2,389.08

	December 2007
	$3,513.19

	January 2008
	$682.20

	February 2008
	$126.48

	March 2008
	$1,531.66

	April 2008
	$2,649.52

	May 2008
	$4,157.71

	June 2008
	$5,207.99

	July 2008
	$4,734.31

	August 2008
	$5,129.69

	September 2008
	$4,831.64

	October 2008
	$3,694.18

	November 2008
	$2,327.00

	December 2008
	$3,233.01

	January 2009
	$774.44


19. There is no dispute between the parties as to the amount of the unpaid sales tax assessment.
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s assessments.
  Our duty is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  Pevely has the burden to prove that he is not liable for the amounts that the Director assessed.


Section 144.020.1(2) states:

1.  A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state. The rate of tax shall be as follows:
*   *   *

(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]


“Section 144.020.1(8) imposes a tax on fees charged for the rental or lease of personal property unless the property was purchased under ‘sale at retail’ conditions or sales taxes were previously paid by the renter or seller on the original purchase or lease of the property.”
  Section 144.020.1(8) states:
(8) A tax equivalent to four percent of the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of "sale at retail" as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property. The purchase, rental or lease of motor vehicles, trailers, motorcycles, mopeds, motortricycles, boats, and outboard motors shall be taxed and the tax paid as provided in this section and section 144.070. In no event shall the rental or lease of boats and outboard motors be considered a sale, charge, or fee to, for or in places of amusement, entertainment or recreation nor shall any such rental or lease be subject to any tax imposed to, for, or in such places of amusement, entertainment or recreation. Rental and leased boats or outboard motors shall be taxed under the provisions of the sales tax laws as provided under such laws for motor vehicles and trailers. Tangible personal property which is exempt from the sales or use tax under section 144.030 upon a sale thereof is likewise exempt from the sales or use tax upon the lease or rental thereof.
Regulation 12 CSR 10-108.700 states in pertinent part:
(1) In general, payments for the lease of tangible personal property are subject to tax unless the lessor paid tax on the purchase of the property. Payments for the lease of tangible personal property are exempt from tax if the sale of the tangible personal property would be exempt.

*   *   *

(3) Basic Application of the Tax.

(A) When a lessor purchases tangible personal property for the purpose of leasing, the lessor may pay tax on the purchase price or 
claim a resale exemption based on the intended lease of the tangible personal property.

1. If the lessor pays tax on the purchase price, the subsequent lease of the tangible personal property is not subject to tax.

*   *   *

(4) Examples.

(A) A taxpayer purchases seven lawnmowers and pays tax on the purchase price. The subsequent rental of the lawnmowers is not subject to tax.

*   *   *

Letter Ruling LR 1349 states in pertinent part:
The facts as you presented in your letter are summarized as follows:
Applicant leases golf carts from Lessor, a Corporation located in another state.  The lease is for 48 months and ends in March 2006.  The Lessor is currently charging Applicant use tax on the lease of the golf carts.  However, Applicant has collected sales tax from its patrons at the time of the subsequent rental of the golf carts and not paid any use tax to the Lessor.

ISSUE:

Must Applicant pay use tax on lease payments made to the Lessor for the lease of golf carts?

RESPONSE:
Applicant is not required to pay use tax on the lease payments made to the Lessor for the lease of the golf carts if Applicant collects tax on its rental of the golf carts to its patrons.
Section 144.020.1(8), RSMo, imposes a sales tax on the rental or lease of tangible property.  Under the provisions of this section, the lessor or renter of the tangible personal property has the option to pay tax at the time of the rental or lease or to collect tax on his subsequent rental or lease of the property. … Applicant has, in effect, elected to not pay tax on its original lease; instead, Applicant has elected to collect tax on the subsequent rentals.
…Missouri sales tax laws allow Applicant to choose whether to pay tax on its purchase or to collect and remit tax on its receipts. …

The Director contends that if Pevely’s golf cart fee is mandatory, it is essentially a part of the greens fees and subject to sales tax.  In support of her position, the Director cites Scotchman’s Coin Shop, Inc. v. Administrative Hearing Commission
 and Southern Red-E-Mix Co., et al. v. Director of Revenue.
  In Scotchman’s, the taxpayer purchased and sold United States silver coins, South African Krugerrands, and Engelhard silver bars.  The Director issued an assessment of unpaid sales tax on the taxpayer’s purchase and subsequent selling of these items under § 144.020.1.
  The taxpayer claimed that the items in question were money rather than intangible personal property and therefore not subject to sales tax.  However, these coins were purchased and sold well above their face values due to the fact that the metal content in the coins were valued higher than the face values of the coins.  The Supreme Court ruled, “When determining the merits of revenue cases, it is important to look beyond legal fictions and academic jurisprudence in order to discover the economic realities of the case.”
  The Supreme Court further ruled that because the coins were purchased and sold well above their face values and the Engelhard silver bars were purchased and sold in a similar manner, they were tangible personal property subject to sales tax.  Similarly, in the current case, the Director argues that because the golf cart rentals were mandatory in order to play a round of golf, this Commission should look beyond any perceived legal fiction and rule that the mandatory golf cart rental fees are subject to sales tax.

In Southern Red-E-Mix, taxpayers prepared, sold, and delivered concrete.  When a customer requested a price quote, the taxpayers submitted a quote for delivered concrete.  Delivery charges were not separated from the cost of the concrete at that time.  Taxpayers collected and remitted sales tax on the price of the concrete, but did not do so for the cost of delivery.  Taxpayers asserted that title to the concrete passed to its customers prior to the delivery.  The Director issued an assessment of unpaid sales tax under § 144.020, asserting that title did not pass to the customers until after delivery based on the fact that taxpayers only gave one price quote, which included delivery, to their customers.  In support of their position, the taxpayers relied on Kurtz Concrete, Inc. v. Spradling.
  In Kurtz, the Supreme Court ruled that title to concrete passed from taxpayer to customer prior to delivery.  However, the facts in Kurtz differ from Southern Red-E-Mix because in Kurtz, “[Taxpayer] quoted separately material and delivery charges in every case and separately specified those charges on the billing.”
  Therefore, in Southern Red-E-Mix, the Supreme Court found, “In this case, the cost and means of delivery are controlled predominantly, if not exclusively, by the seller.  The sellers operate the delivery trucks, pay the drivers, and quote the prices for delivered concrete.”
  The Supreme Court went on to conclude, “Therefore, it is reasonable to conclude that the parties intended the delivery service to be part of the sale[,]”
 and upheld this Commission’s decision that delivery was part of the sale and taxable.

This Commission does see the strong correlation in facts and circumstances between quoting a delivery price as part of the sale of concrete in Southern Red-E-Mix and the quote for the price of a round of golf that includes a mandatory golf cart rental in this case.  However, we 
go with Westwood, which is more on point with the facts of this case in that it concerns golf cart rentals and is a more recent opinion by the Supreme Court.  In Westwood, the taxpayer was a private country club that paid sales tax on its purchases and leases of golf carts.  The taxpayer subsequently rented these golf carts to its members for use while golfing.  The taxpayer did not collect or remit sales tax on the subsequent rental of golf carts to its members.  The Director made assessments of unpaid sales tax upon the taxpayer for its subsequent rentals of golf carts to its members for January 1998 and February 1998.  The Supreme Court concluded that “Missouri's sales tax laws were designed to impose a tax on the retail sale or lease of personal property. Since Westwood paid a sales tax on the golf carts when it purchased or leased them, the goal of taxing the purchase once and only once has been met.”
  Therefore, in Westwood, the Supreme Court determined that sales tax can be paid either at the time of purchase or lease of golf carts or at the time that these golf carts are subsequently rented to customers.  The taxpayer is not required to pay or collect and remit sales tax on both ends of this transaction.  Like the taxpayer in Westwood, Pevely paid sales tax on its purchase or lease of golf carts.  The Supreme Court made no distinction between mandatory and non-mandatory golf cart rentals in Westwood.  Therefore, under Westwood, Pevely is not required to collect and remit sales tax on its subsequent rental of golf carts.

Similarly, the Director’s Regulation 12 CSR 10-108.700(3)(A)1 states, “If the lessor pays tax on the purchase price, the subsequent lease of the tangible personal property is not subject to tax.”  Again, the Director’s own regulation does not make a distinction between mandatory and non-mandatory golf cart rentals.  Therefore, since Pevely paid sales tax on its purchase or lease 
of golf carts, under the Director’s own regulation, it is not required to collect and remit sales tax on its subsequent rental of golf carts.

Finally, 12 CSR 10-1.020 allows the Director to issue letter rulings on specific questions.  Under the Director’s Letter Ruling LR 1349, a taxpayer that leases golf carts for subsequent rental to its customers may “choose whether to pay tax on its purchase or to collect and remit tax on its receipts.”  While the question asked in this letter ruling states the taxpayer leased golf carts for subsequent rental, the Director’s response addressed the purchase of golf carts for subsequent rental.  In this case Pevely both purchased and leased golf carts for subsequent rental and therefore, under the Director’s letter ruling, is not required to collect and remit sales tax on its subsequent rental of golf carts.

While the Director does cite a strong case in her favor with Southern Red-E-Mix, we follow the more recent authority under Westwood, and the Director’s Regulation 12 CSR 10-108.700 to determine that Pevely was not required to collect and remit sales tax on its subsequent rental of golf carts during the tax periods and is not subject to sales tax.
Summary


Pevely is not subject to sales tax for its rental of golf carts to customers for the tax periods.

SO ORDERED on June 1, 2012.


__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner
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