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)
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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On July 27, 1998, the State Board of Registration for the Healing Arts (Board) filed an eight-count complaint seeking to discipline the physician and surgeon license of James L. Owens, M.D.  The Board charges Owens with unconsented sexual contacts with his patients dating back to 1970.
  On May 30, 2000, we convened a hearing on the complaint.  Glenn E. Bradford with Glenn E. Bradford & Associates, P.C., represented the Board.  Though notified of the time and place of the hearing, Owens made no appearance.  In its proposed findings of fact and conclusions of law, the Board withdrew Counts V and VIII.  Our reporter filed the transcript on June 13, 2000.   

Findings of Fact

1. Owens held physician and surgeon License No. MDR2950.  Owens’ Missouri license expired on January 31, 1993, when he failed to renew it.  Owens practiced as an obstetrician and gynecologist.  

2. Each of the following patients in these findings is a woman.  Each patient submitted to Owens’ examination because they were ill or pregnant or both, and because of his reputation as a highly skilled practitioner.  Each of the following physical contacts occurred under the pretext of an examination and without the patient’s consent.  

3. The sole purpose of such contacts was Owens’ sexual gratification.  

Count I

4. In 1976 and 1977, Owens examined patient M.H.  Owens swatted her on the buttock; placed her hand over his penis through his pants; and massaged her episiotomy site in a sexual, rather than diagnostic or therapeutic, way.  

Count II

5. In August 1970, Owens examined patient M.C.  While M.C. was on the examining table with her feet in the stirrups, Owens stood to her side, making her unable to see that he had put her hand around his penis, through his pants.  When M.C. removed her hand, Owens put her hand back around his penis, until M.C. was forced to place her hands underneath herself.  

Count III

6. On December 5, 1980, Owens examined patient S.E.  With his pants on, Owens rubbed S.E.’s hand over his penis, and brushed S.E.’s thigh with his genitals.  On December 15, 1980, S.E. made a formal complaint to the Jackson County Medical Society concerning the events of December 5, 1980.  

Count IV

7. In August 1985, Owens examined Patient T.L.  Owens began his examination by squeezing T.L.’s breasts, then slid his hand up her inner thighs to her pubic hair, and then asked her questions about sexual positions that she assumed with her husband.  On December 12, 1985, T.L. filed a complaint with the Jackson County Medical Society regarding Owens’ conduct. 

Count VI

8. In 1978 or 1979, Owens examined patient J.M.  Owens placed his fingers into J.M.’s vagina, rotating his finger in a “circular motion in and out” in a sexual manner.  Owens grasped J.M.’s breasts and struck her nipples with his thumbs.  He pressed his body against her from behind so deliberately that it made her jump.  

Count VII

9. In April 1980, Owens examined patient A.K.  Owens squeezed A.K.’s breasts, but not for any diagnostic purpose.  When the examination caused her such pain that she reached out and grabbed his lab coat, Owens seized her wrist and, with his pants on, moved her hand onto his penis.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  The Board cites the language of section 334.100, RSMo Supp. 1999, 
 which provides:  


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes[.]
(Emphasis added.)
  The Board has the burden of proving that Owens has committed an act for which the law allowed discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


In Counts I and II, the Board argues that Owens is subject to discipline under the language of section 334.100.1(7), RSMo Supp. 1969.
  In Count III, the Board argues that Owens is subject to discipline under section 334.100.1(10), RSMo Supp. 1976 and RSMo 1978.  In Count VI, the Board argues that Owens is subject to discipline under section 334.100.1(10), RSMo 1978 and RSMo Supp. 1979.
  In Count VII, the Board argues that Owens is subject to discipline under section 334.100.1(10), RSMo Supp. 1979.  Each of those provisions allowed discipline for:


Engaging in dishonorable, unethical or unprofessional conduct of a character likely to deceive, defraud or harm the public[.]

(Emphasis added.)  Unprofessional or unethical conduct includes “any conduct which by common opinion and fair judgment is determined to be unprofessional and dishonorable, may constitute grounds for revocation.”  Perez v. Missouri Bd. of Regis’n for the Healing Arts, 

803 S.W.2d 160, 164 (Mo. App., W.D. 1991).  Dishonorable conduct is that which is generally considered immoral or disreputable.  State ex rel. Lentine v. State Bd. of Health, 65 S.W.2d 943, 949 (Mo. 1933).  We may determine those issues without expert testimony.  Id.  Owens’ unconsented sexual contacts with his patients were manifestly immoral and disreputable.  The 

likelihood of harm is equally plain.  Therefore, we conclude that Owens is subject to discipline on Counts I, II, III, VI, and VII.  

In Count IV, the Board argues that Owens’ license is subject to discipline for misconduct under section 334.100.2(5), RSMo Supp. 1984, which allows discipline for:


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [a physician.]

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  We agree that Owens’ sexual contacts and comments were intentional wrongdoing and that Owens did them in the performance of his functions as a physician.  Therefore, we conclude that there is cause to discipline Owens under section 334.100.2(5), RSMo Supp. 1984, for misconduct.

Summary


On Counts I, II, and III, Owens is subject to discipline for engaging in dishonorable, unethical or unprofessional conduct of a character likely to harm the public.  On Count IV, Owens is subject to discipline for misconduct in the performance of the functions or duties of a physician.  Count V is dismissed because it was withdrawn by the Board.  On Counts VI and VII, Owens is subject to discipline for engaging in dishonorable, unethical or unprofessional conduct of a character likely to harm the public.  Count VIII is dismissed because it was withdrawn by the Board.  


SO ORDERED on August 17, 2000.



________________________________



WILLARD C. REINE



Commissioner

�The time limitation for the Board’s license discipline actions – three years from when the Board received notice of an alleged violation – does not apply to “[d]isciplinary proceedings based upon a complaint involving sexual misconduct[.]”  Section 620.154.5, RSMo Supp. 1999.   


�The complaint does not cite a subsection, or revision or supplement year of the Revised Statutes of Missouri, for that section. 





�That language has been in effect since 1981.  Section 334.100.2, S.B. 16, 81st Gen. Assem., 1st Reg. Sess. (1981 Mo. Laws 523).





�The complaint refers to this language as subsection (10), which was its numbering during the events of Count I.  





�Count VI also contains a citation to “section 334.100.2(4)(c) and (18), RSMo Supp.” without reference to a revision or supplement year of the Revised Statutes of Missouri, but there was no section 334.100.2(4)(c) or (18) during the events of Count VI.  
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