Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No.  09-1390 BN



)

STACEY OWEN,

)




)



Respondent.
)

DECISION


Stacey Owen, a/k/a Stacey Owen-Rush, is subject to discipline because she unlawfully possessed marijuana.
Procedure


On October 9, 2009, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Owen.  Owen was served with a copy of the complaint and our notice of complaint/notice of hearing on October 21, 2009.  Owen did not file an answer.  A hearing was held on March 24, 2010.  The Board was represented by Sharie L. Hahn.  Owen did not appear for the hearing and was not represented by counsel.  A briefing schedule was ordered, but neither party submitted a brief.  This case became ready for decision on April 27, 2010.

The Board served a request for admissions on Owen on February 11, 2010, but Owen did not respond to the request for admissions.  Under Supreme Court Rule 59.01, made applicable to 
this Commission by 1 CSR 15-3.420, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  Because Owen failed to respond to the request, the admissions are deemed admitted.
Findings of Fact

1. Owen is licensed by the Board as a registered professional nurse (“RN”).  This license was first issued on June 1, 1998, and has remained active and current since its original issue.
2. Owen submitted to a pre-employment urine drug screen on April 10, 2008.
3. The night before submitting to the drug screen, Owen smoked a joint of marijuana.  Marijuana is a Schedule I controlled substance.
  Owen did not have a valid prescription to use the controlled substance.  
4. Owen’s urine sample tested positive for marijuana.

Conclusions of Law

We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Owen has committed an act for which the law allows discipline.

Cause for Discipline


The Board argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *
(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Subdivision (1) – Drug Possession

Owen violated § 195.202
 when she used marijuana:

1.  Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.

2.  Any person who violates this section with respect to any controlled substance except thirty-five grams or less of marijuana is guilty of a class C felony.

3.  Any person who violates this section with respect to not more than thirty-five grams of marijuana is guilty of a class A misdemeanor.  

The relevant statute in this case requires the Board to show either use or unlawful possession of a controlled substance.  The Board has shown that Owen smoked a joint of marijuana and tested positive for the presence of marijuana.  Owen’s smoking a joint of marijuana constitutes use of 
marijuana.  Furthermore, Owen’s positive urine drug screen for marijuana also indicates that Owen used marijuana.
  Owen did not have a valid prescription to use the controlled substance.  Owen’s use of marijuana is cause for discipline under § 335.066.2(1).
Subdivision (14) – Violation of Drug Law

Owen’s use of marijuana without a prescription violated § 195.202, a Missouri drug law.  There is cause for discipline under § 335.066.2(14).
Summary


There is cause to discipline Owen under § 335.066.2(1) and (14).

SO ORDERED on May 4, 2010.
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