Before the

Administrative Hearing Commission

State of Missouri



THE OVID BELL PRESS, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 99-0925 RV




)

DIRECTOR OF REVENUE, 
)




)



Respondent.
)

MEMORANDUM AND ORDER


On March 29, 1999, The Ovid Bell Press, Inc., filed a complaint challenging the Director of Revenue’s March 22, 1999, final decision denying its use tax protest payment for January through March 1999.  Ovid Bell argues that its purchases of film used in its printing operations were for resale, or that the film was exempt as a component part or ingredient.  


On July 12, 1999, Ovid Bell filed a motion for summary determination.  The Director filed a response on December 10, 1999.
  Edward F. Downey, John P. Barrie, and B. Derek Rose, with Bryan Cave LLP, represent Ovid Bell.  Legal Counsel James L. Spradlin represents the Director.  


Pursuant to section 536.073.3, RSMo Supp. 1999,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  
ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 
(Mo. banc 1993).  

Findings of Fact

1. Ovid Bell is a full-service printing company located in Fulton, Missouri.  Ovid Bell contracts with customers to print magazines, journals, and other periodicals, as well as other types of printed materials.  

2. Ovid Bell collects and remits Missouri sales tax on its retail sales of printed materials, unless the sale is exempt from sales tax.  

3. Ovid Bell receives text, photographs, and artwork from its customers in three different formats:  camera-ready positives, film negatives, or electronic files.  In all cases, Ovid Bell must have film negatives in order to prepare printing plates.  Therefore, unless the customer provides usable film negatives, Ovid Bell must produce a film negative from the format that the customer provides.     

4. To prepare a film negative of a camera-ready positive, Ovid Bell inserts film into a camera and photographs the positive.  If the positive contains only black text, or black-and-white half-tone artwork or photographs, Ovid Bell creates only one film negative and one printing plate.  If the item to be printed contains color and black, Ovid Bell creates four film negatives:  yellow, blue, magenta, and black.  Ovid Bell uses these four negatives to prepare four printing plates, which produce a full-color printed item when used on a four-color printing press.  

5. Ovid Bell puts the exposed film into a developer bath that develops the film, a fix bath that stops the potential for further exposure, and a drying cycle.  At the conclusion of the processing, the film is a negative that is used to create a printing plate.  

6. Some of the film negatives provided by customers are readily usable as supplied by the customer to prepare printing plates.  In other situations, Ovid Bell must produce a duplicate of the customer’s film negatives in order to achieve the desired printed outcome.  For example, if a single film of a text or photograph is to be printed on two adjoining pages (i.e., a two-page full-spread advertisement), Ovid Bell uses new film, duplicates the customer’s film negative, and then cuts and places it to create printing plates that will print the text or photo onto the adjoining pages.  

7. Ovid Bell receives customer-supplied computer data files on physical media such as CDs or floppy disks, or over the telephone lines through a computer modem.  Ovid Bell has a film imaging machine that, when connected to a computer, converts the magnetic data on the CD or floppy disk into an image and projects the image onto the film to create a film negative.  As with the camera-ready positives, if the data file has more than one color, Ovid Bell must create multiple film negatives to prepare multiple printing plates.  

8. Ovid Bell makes film negatives for all customers except those who provide their own usable negatives.  

9. Ovid Bell generally prints magazines and other journals as a 16-page signature.  Eight pages are printed on each side of a sheet of paper, which is folded and bound with other signatures to form the publication.  The process of arranging and assembling the film negatives into a signature for preparing the plate is referred to as “stripping.”  For example, if a 16-page signature contains text, photographs, charts or graphs, and advertisements, the signature may 
consist of many pieces of film negatives (as many as 30 or more) “stripped” (arranged and taped) onto a mylar carrier.  The completed mylar carrier and the arranged film negatives are commonly referred to as a “flat.”  If the printed signature will contain any color, there are up to 4 stripped flats, each with multiple film negatives.  A four-color printing of a 16-page signature may frequently involve 50 or more individual film negatives.  

10. Once the printing plate is created and the paper has been printed on the printing press, one of four things can happen to the stripped flats containing the film negatives:


(1) The customer may request that certain film negatives containing an article or a portion of the entire printed item be sent to a reprint house, which is a printing business specializing in printing reprints of articles.

(2) The customer may request that Ovid Bell save the entire flat(s), assembled as printed.  If the customer decides to reprint the item at a later date, the customer does not have to incur a cost for re-stripping the film negatives.  

(3) The flat may be disassembled (the individual negatives removed from the mylar carrier) and the film negatives placed into Ovid Bell’s film library.  

(4) The customer may request that the film negatives be sent to the customer along with the finished printed materials.   

11. Numerous customers request that their negatives be returned to them or be sent to another entity.  

12. Ovid Bell prepares a production box for each printing job.  The box contains one copy of the finished print item, a blue line layout, and all of the negatives used to print the job, unless the customer has requested that the negatives be returned or sent elsewhere.  Ovid Bell keeps the boxes in its film library.  The library is arranged by year and month, as well as by printing job within that month.

13. Unless a customer requests that the film negatives be sent to a reprint house, stored as a whole flat, or sent immediately to the customer, Ovid Bell disassembles the flat and places the film negatives in its film library. 

14. Ovid Bell does not charge its customers any fee for storage in its film library.  Ovid Bell stores negatives in its main plant and at an offsite warehouse.  

15. Ovid Bell maintains a job ticket file as well as a production box for each printing job.  The file directs the printing of the job—i.e., what is to be printed, the kind of paper, the trim size, etc.  

16. In order to request that a film negative used in a prior printing job be reused in a subsequent printing job, a customer completes an “Ovid Bell Press Instruction to Pick Up Film Form.”  This form indicates what the film negative is (i.e., text, photo, advertisement, etc.), where the film is located in the film library, and where the film is to be reused in the new printing job.  A copy of the form is retained in the job ticket file for the current printing job.   

17. For example, if an advertiser placed an advertisement on page 22 of the March issue of Aviation Consumer (one of the magazines printed by Ovid Bell), and that advertisement was to be run again on page 30 of the April issue of Aviation Consumer, the customer would complete an “Ovid Bell Press Instruction to Pick Up Film” form, indicating to Ovid Bell that the customer’s film negative used to print the advertisement on page 22 of the March issue should be picked out from the production box in the library and used to prepare the printing signature for page 30 of the April issue.  

18. Ovid Bell charges its customers a $3.90 “film pick-up fee” to pick up negatives from the production box.  

19. After a negative is reused in a subsequent printing job, it is filed in the production box for that subsequent job. 

20.  Ovid Bell uses a standard proposal letter to contract for printing jobs.  The standard 

letter states: 
MATERIAL STORAGE:  negatives will be stored for fourteen (14) months after an issue’s printing, at which time they will be destroyed unless we are otherwise instructed.  Packing and shipping will be charged on the basis of actual cost.  

21. Ovid Bell also supplies its customers with a postcard that the customer may use to indicate its preference for the disposition of the film negatives.  The postcard provides the customer the option of having the film negatives destroyed after 14 months or indicating that the films should be returned to the customer.  

22. In the event that the customer desires his film negatives to be forwarded to another printer, the customer can complete the “Ovid Bell Press Instructions to Pick Up Film” form, indicating which of his particular film negatives are to be pulled from the library and where they are to be sent.  

23. Ovid Bell prices its printing based upon the cost of the paper used, the type of printing and packaging to be performed, and the amount of pre-press work involved.  The Prepress Price List, which is part of the standard proposal letter, details a charge for shooting and stripping each piece of film negative (if Ovid Bell creates the film negative for the customer), a price for electronic output and stripping (if the customer provides electronic files), and the price for stripping only (if the customer supplies his own film negatives). 

24.  Ovid Bell generally bills its customers a set cost for producing a publication, and charges sales tax on the retail sale.  Ovid Bell’s invoices for printing jobs sometimes detail the cost components adding up to the total job price, including the price for shooting and stripping, for electronic output and stripping, or for stripping only.    

25. Ovid Bell does not itemize on its invoices the cost of the film it has purchased, or a sale of the film negative to its customers.  
26. Ovid Bell maintains the film library as a service and convenience to its customers.  Once the customer pays for the creation of a film negative, it is the customer’s film negative.  Ovid Bell cannot use the customer’s film negative without the customer’s permission.  The customer controls the ultimate disposition of its film negatives.  

27. After the expiration of the 14-month period, if the customer does not take possession of the film negatives, Ovid Bell discards them.  To reduce landfill, Ovid Bell may give or sell the unclaimed negatives to a recycling operation.  

28. On February 22, 1999, Ovid Bell purchased film from Pittman Company, of Chicago, Illinois, for $394.05.  Ovid Bell remitted $16.64 in use tax under protest on this purchase.  

29. On March 22, 1999, the Director issued a final decision denying the use tax protest payment.   

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Ovid Bell has the burden to prove that it is not liable for the amounts that the Director assessed.  Section 136.300.1, RSMo Supp. 1999, and section 621.050.2.


Section 144.610 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.  Ovid Bell argues that its purchases of film are for resale to its customers.  In the alternative, Ovid Bell argues that the film is exempt as a component part or ingredient of property resulting from manufacturing and that is intended to be sold for final use or consumption. 
“Use” is:

the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include storage or the sale of the property in the regular course of business[.] 

Section 144.605(13).  “Storage” is the:

keeping or retention in this state of tangible personal property purchased from a vendor for any purpose, except sale or subsequent use solely outside the state[.]  

Section 144.605(10).  

Although the statutes do not define “consume,” the ordinary meaning is:
  “vb  1 : to do away with completely : DESTROY . . . 2 . . . b : USE UP . . . vi  1 : to waste or burn away : PERISH  2 : to utilize economic goods[.]”  
MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 249 (10th ed. 
1993). 

Resales are excluded from the definitions of storage and use.  Section 144.605(10) and (13).  Resales are also exempted from use tax.  Section 144.615(6); Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539, 541 (Mo. banc 1994).  


Section 144.030.2(2) exempts from sales and use tax:  


Materials . . . which when used in manufacturing . . . become a component part or ingredient of the new personal property resulting from such manufacturing . . . and which new personal property is intended to be sold ultimately for final use or consumption[.]
See also section 144.615(3).  


Claims of exemption from tax are strictly construed against the taxpayer. Section 136.300.1, RSMo Supp. 1999; see also American Healthcare Management, Inc. v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).
I.  Resale

A resale is (1) a transfer, barter or exchange (2) of the title to or ownership of tangible personal property or the right to use, store or consume the same (3) for a consideration paid or to be paid.  Aladdin’s Castle, Inc. v. Director of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996). Because the sales tax and use tax complement one another, the resale exclusion or exemption should be construed in the same manner for purposes of both the sales tax and the use tax.  House of Lloyd, Inc. v. Director of Revenue, 884 S.W.2d 271, 274 (Mo. banc 1994).  


Although we have found no Missouri court cases addressing the question of whether materials used in printing operations qualify as resales, prior decisions of this Commission have addressed the issue.  In Henry Wurst, Inc. v. Director of Revenue, Nos. RS-85-0270 and RZ-85-0898 (Mo. Admin. Hearing Comm’n Sept. 28, 1988), the taxpayer, like Ovid Bell, was a commercial printing company, and used film and printing plates in a process very similar to Ovid Bell’s.  In that case, the Commission’s findings of fact included the following:  


6.  Petitioner separately itemizes film products and plates on its estimates which form the basis for the quotations submitted to Petitioner’s customers.  Upon acceptance by the customer, the quotation form becomes the written memorial of the contract.  The quotation is in terms of cost per thousand printed items for a given total number of items.  The estimate is never disclosed to the customer and is considered to be a trade secret.  Quotation prices are achieved by estimating and totalling direct costs for the job—film, plates, ink, labor, press time, binding, and shipping—adding an overhead factor for indirect costs and then adding a profit factor.  Petitioner records each plate and each piece of film used in producing an order of printed materials and charges the film and plates to the customer.  Petitioner compares actual costs to estimated costs on its job tickets.  Plates and film used in excess of the estimated amount are itemized on the actual invoice.  Petitioner collects sales tax from its customers on the marked-up price of the film and plates.  

7.  As a matter of contract between Petitioner and its customers, the film and plates used in the manufacture of printed 
materials become the property of the customer.  They are handled in accordance with the customer’s instructions throughout the manufacturing process and are tendered to the customer upon its completion.  Customers either take possession of the film and plates at that time or store them on Petitioner’s premises.  Plates and film are never discarded except on the specific instructions of the customer.  

(Emphasis added.)  

In that case, the Commission held that the taxpayer’s film products and printing plates were not discarded after use in the printing process, but were delivered to the customer and retained as items of lasting value by the customer.
  The customer paid sales tax on the marked-up price of the film and plates.  The Commission held that the taxpayer sold the photographic film products and printing plates to its customers and was therefore entitled to purchase them tax-free under a resale claim.  

Trojan Press, Inc. v. Director of Revenue, No. RS-87-1545 (Mo. Admin. Hearing Comm’n Oct. 4, 1988), also involved a printer’s use of printing plates.  The Commission’s findings of fact included the following:  


6.  After using the plates, Petitioner retained and stored them for possible reuse if the plates were in a condition allowing reuse; otherwise, it discarded the plates.  Petitioner gave the plates to its customers whenever they requested them.  Petitioner normally did not tender the plates to its customers.  

7.  The plates were extremely fragile and were quickly ruined if not properly stored and handled.  Storing plates on a printer’s premises is an industry-wide practice.  

8.  Every three years, Petitioner discarded stored plates.  It discarded plates held for small accounts without consulting customer [sic].  It did not discard plates held for large accounts until it had consulted with the customers.  

9.  Petitioner separately itemized printing plates on its invoices and always charged its customers for the plates.  It collected sales tax for the plates sales unless the customer made an exemption claim.    

The taxpayer in that case claimed that it was not subject to sales tax on its purchase of the plates.  The Commission concluded that:  

Petitioner sold printed materials at retail, a taxable transaction.  The transactions extended to, and included, the printing plates as evidenced by the invoices. . . . Petitioner considered the plates to belong to its customers at the conclusion of the printing process. Title to the printing plates passed to the purchasers upon the irrevocable transfer of an image onto the plates.  

Therefore, the Commission concluded that the taxpayer purchased the plates for resale.  


In Stuart Hall Co. v. Director of Revenue, Nos. RS-84-1017 and RS-84-1018 (Mo. Admin. Hearing Comm’n Nov. 1, 1988), a stationery producer arranged for commercial printing companies to print notebook covers.  Stuart Hall was billed for the covers and the printing plates used to produce them, although it never actually received the plates.  The invoices separately stated the printing plates and a charge for them.  The Commission held that Stuart Hall was taxable as the purchaser of the plates.  


We recognize that our decisions do not carry the weight of court decisions.  Central Hardware, Inc. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  However, we attempt to maintain consistency in our decisions if at all possible, and we expect that the Director and other parties follow them, especially in cases such as this, which have implications for an entire industry in this state.  Since these cases were decided in 1988, we assume that the Director and the printing industry have been relying on them.  Having revisited these decisions, none of which were appealed to the courts, we find ourselves in agreement with the principles set forth in Trojan Press and Stuart Hall.  Specifically, in those cases, the Commission found that title 
passed to a purchaser, and a sale was thus established, when printing plates were separately itemized on the invoices provided to the customer and sales tax was paid.  In order for title or ownership to pass between two parties, there must be evidence of the intent to transfer title or ownership.  Separately stating the cost of film and/or plates on the customer’s invoices serves this function.


We note that Henry Wurst is something of a hybrid in that the film and plates were separately itemized on estimates, which were not disclosed to the customer, and that only plates and film in excess of the estimated amount were itemized on the actual invoice.  In the present case, the film itself was not itemized on the Prepress Price list; there was a charge for shooting and stripping each piece of film negative, but the cost of the film negative itself was not detailed.  Further, in Wurst, the Commission concluded that the film products and printing plates were delivered to the customer and retained by the customer as items of lasting value, which is a fact not present in this case.  


Having examined the prior cases of the Commission, we conclude that a key indicator of a resale of film used in the printing process is the itemization of the materials on the invoices given to the customer and taxed.  Itemization of the cost of the film evidences an intent to pass title and/or ownership of the film to the customer.  Ovid Bell did not detail the cost of the film on the Prepress Price Lists and invoices provided to its customers.  (Findings 23-25.)  Ovid Bell detailed only a charge for shooting and stripping each negative, but not the cost of the film itself. Therefore, we conclude that the film is not resold.  

The Director argues that the resale exclusion/exemption is vitiated by Ovid Bell’s “use” of the film in the course of its printing process.  The Director argues that Ovid Bell purchases the film for its own use and benefit and that Ovid Bell consumes the film in the course of making its 
printed products.  R & M Enterprises, Inc. v. Director of Revenue, 748 S.W.2d 171 (Mo. banc 1988); House of Lloyd, Inc. v. Director of Revenue, 884 S.W.2d 271, 274 (Mo. banc 1994); Aladdin’s Castle, 916 S.W.2d at 198; Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539 
(Mo. banc 1994); see also A.B. Hirschfeld Press, Inc. v. City and County of Denver, 806 P.2d 917 (Colo. banc 1991).  In Hirschfeld, 806 P.2d at 925-26, which involved a printer’s resale claim for pre-press materials, the court concluded that “[t]he primary purpose of the transactions was the acquisition of pre-press materials for Hirschfeld’s use in performing its contractual obligations, not for resale to its customers unaltered and basically unused.”  Although we find the Director’s argument persuasive, especially as supported by the court’s ruling in Hirschfeld, we have relied on the principles set forth in prior decisions of this Commission, which we believe to be correct.  Therefore, we do not address this argument, although we note that Ovid Bell’s use and consumption of the film is inconsistent with its claim that the film is resold to its customers.  We also need not address the Director’s argument that Ovid Bell’s customers were not purchasing the film negatives, but were in essence purchasing services incidental to the production of printed materials.

B.  Component Part or Ingredient

Ovid Bell argues in the alternative that the film was exempt under section 144.030.2(2), which provides an exemption for:  

Materials . . . which when used in manufacturing . . . become a component part or ingredient of the new personal property resulting from such manufacturing . . . and which new personal property is intended to be sold ultimately for final use or consumption[.]

(Emphasis added.)  This theory is similar to a resale claim in that there must be a sale, or at least an intended sale.  This claim fails because the developed film negatives were not products
intended to be sold for final use or consumption.  International Business Machines v. Director of Revenue, 958 S.W.2d 554 (Mo. banc 1997).  We have already concluded that there is no sale of the film negatives.  

Summary 


We deny Ovid Bell’s motion for summary determination and grant the Director’s motion for summary determination.  Ovid Bell is not entitled to a refund of the use tax paid under protest on its film purchases. 


SO ORDERED on July 28, 2000.



________________________________



WILLARD C. REINE



Commissioner

� We held this case in order to issue a decision simultaneously with Walsworth Publishing Co., Inc.  v. Director of Revenue, No. 98-2404 RV, which involves the same issue.  


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


� However, this conclusion appears to be inconsistent with the Commission’s finding that the film was merely tendered to the customer, which would not necessarily mean delivery in all cases.  
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