Before the

Administrative Hearing Commission

State of Missouri

MACAULEY OSAISAI, d/b/a EASR LABS,
)



)



Petitioner,
)




)


vs.

)

No. 98-3304 AF




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On November 24, 1998, Macauley Osaisai filed an application for the expenses he incurred in Osaisai v. Director of Revenue, Case No. 98-0397 RV (Mo. Admin. Hearing Comm’n Oct. 27, 1998) (the underlying case).  In the underlying case, the Director had refused to expunge a lien from his records.  Osaisai argues that there was no substantial justification for that position.  


Osaisai filed a motion for determination on the pleadings on August 3, 1999.  Osaisai filed a supplement, including an affidavit, to that motion on September 10, 1999.  On September 20, 1999, the Director filed a response and a motion for summary determination.  We gave Osaisai until October 4, 1999, to file a response to the Director’s motion, but Osaisai did not file a response.  


Because each motion includes matters outside the pleadings, we apply our regulation on summary determination to each motion.  Our Regulations 1 CSR 15-3.430(5) and 1 CSR 15-3.450(4)(C) provide that we may decide this case without a hearing if either party establishes facts that (a) the other party does not dispute and (b) entitle either party to a favorable decision.  Section 536.073.3, RSMo Supp. 1998;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).

Findings of Fact

1. Until March 31, 1996, Osaisai did business as EASR Labs in Missouri.  He filed sales tax returns quarterly on forms sent to him by the Director.  On March 31, 1996, Osaisai moved his business to Florida.  

2. From April 1, 1996, to December 31, 1996, Osaisai had no retail sales in Missouri.  For the period April 1 to June 30, 1996, the Director assessed Osaisai $1,335 in sales tax, $333.87 in additions to tax, and interest.  The Director issued the assessment on October 25, 1996, and sent it to Osaisai at his former Missouri address. 

3. On December 30, 1996, Osaisai informed the Director’s employee by telephone that he had no retail sales in Missouri after March 31, 1996.  On January 17, 1997, the Director filed a lien with the St. Louis County recorder of deeds on Osaisai’s real and personal property.  The certificate of lien listed Osaisai’s address as his former Missouri address.  

4. On January 24, 1997, the Director’s employee filled out returns showing no sales (zero returns) for Osaisai’s signature and sent them to him at his former Missouri address.  On February 7, 1997, the Director issued an assessment to Osaisai for the period of July 1, 1996, to 

September 30, 1996.  The Director assessed $1,335 in sales tax, $333.87 in additions to tax, 

and interest.  The Director sent the assessment to Osaisai at his former Missouri address.  On February 25, 1997, the Director received Osaisai’s signed zero returns.  

5. On April 1, 1997, Osaisai again sent the signed zero returns to the Director, this time by fax.  On April 8, 1997, the Director refunded Osaisai’s sales tax cash bond to him in full with no amount forfeited.  On April 18, 1997, the Director filed a discharge of the lien, showing that delinquent taxes had been paid.  The recorder’s records continued to show that the taxes had once been owed.  

6. Osaisai asked the Director to expunge the lien.  The Director refused to expunge the lien.  Osaisai filed a petition with this Commission in the underlying case.  The petition stated: 

. . . .  I have tried to expunge a tax lien information that has been placed in my credit bureau records.  . . . . 

*   *   *

. . . .  All [t]hat I want is for the State to expunge this information from my credit bureau file.  . . .

On July 23, 1998, we conducted a hearing on Osaisai’s petition in the underlying case.  Osaisai came to the hearing from Florida to present his case.  On August 24, 1998, Osaisai filed a written argument.  

7. On October 13, 1998, the Director expunged the lien.  On October 27, 1998, we granted the Director’s motion to dismiss the petition in the underlying case as moot.  Between February 9, 1998 and October 27, 1998, Osaisai incurred $805.94 in expenses for transportation and lodging to pursue his action in the underlying case.

Conclusions of Law


We have jurisdiction to hear Osaisai’s application for litigation expenses under section 136.315.2,
 which provides:

When a party prevails in a proceeding filed after January 1, 1984, the court or administrative hearing commission may award the party reasonable litigation expenses if it finds that the position of the state was vexatious or was not substantially justified.  Fees and expenses shall not be awarded if the final disposition is substantially the same as a settlement previously offered by the department to the taxpayer.

(emphasis added).  Osaisai has the burden of proof.  

I.  Liability for an Award

The Director has stipulated that Osaisai is a prevailing party under section 136.315.  Therefore, we must make an award unless the Director proves an affirmative defense.  Melahn v. Otto, 836 S.W.2d 525, 529 (Mo. App., W.D. 1992).  The Director cites the defense of substantial justification. 

To be substantially justified, the Director’s position need not have been successful.  It need not be correct or even highly justified.  It need only be reasonably justified – that is, well-founded in fact and law.  St. Joseph State Hosp. v. Soliday, 861 S.W.2d 145, 147 (Mo. App., W.D. 1993).  We decide whether the Director’s decision was substantially justified on the basis of the record in the underlying case and in this case.  Section 536.087.3.   

Osaisai sought relief from the Director’s refusal to expunge the lien.  Therefore, the Director’s refusal to order expungement is the position at issue.  The Director must show substantial justification for failing to expunge the lien between April 18, 1997 (when he had verified that Osaisai owed no tax) and October 13, 1998 (when the Director expunged the lien).

Section 144.380 sets forth the procedure for filing, discharging, and expunging a lien.  Section 144.380.1 and .1(2) provide how the Director may file a lien.  Section 144.380.1(4) sets forth the Director’s procedure for expunging a lien:

If any certificate of lien has been erroneously or improvidently filed, the taxpayer or any other person affected by the lien may notify the director of revenue.  The taxpayer or other affected person shall provide the director with the reasons the filing of the certificate of lien is erroneous or improvident as to such person [and other information].  Upon receipt of the creditor list, reasons and verification of the erroneous or improvident filing, the director shall release the lien as to the taxpayer or the affected person, as necessary, and notify all creditors, stating the certificate of lien was filed erroneously or improvidently.  If the certificate of lien was erroneously or improvidently filed after August 13, 1987, the director shall forthwith make a determination in writing which shall become a public record in the [Director’s records] that the same be expunged from the record[.] . . . The director shall take whatever steps are necessary to ensure the lien is expunged. . . .

(Emphasis added.)  

The purpose of section 144.380.1(4) is to provide taxpayers with a remedy when a lien is erroneously or improvidently filed against them.  For all liens, section 144.380.1(4) sets forth a procedure by which (i) a taxpayer notifies the Director of any reasons the lien was erroneously or improvidently filed, (ii) the Director verifies those reasons, and (iii) the Director orders a remedy.  The remedy differs according to the date on which the lien was filed.  If the lien was filed before August 13, 1987, section 144.380.1(4) requires the Director to release the lien. If the lien was filed after August 13, 1987, section 144.380.1(4) requires the Director to “expunge” the lien.  

In Osaisai’s case, the first two steps occurred.  However, the when Director released the lien, he did not expunge it.  The Director argues that whether to expunge the lien was within his discretion because he was justified in filing it. 

A.  Erroneous or Improvident Filing

The Director argues that filing the lien was not erroneous or improvident because the assessment was final.  The Director argues that a final assessment is the only condition required for a lien.  The Director cites section 144.380.1:  

In any case in which any assessment of tax, interest, additions to tax or penalty imposed under sections 144.010 to 144.510 has been made and has become final, the director of revenue may file for record in the recorder’s office of any county in which the taxpayer owing such tax, interest, additions to tax or penalty resides, owns property or has a place of business a certificate of lien specifying the amount of the tax, additions to tax, interest or penalty due and the name of the person liable for the same. . . . 

(emphasis added).  That language allows the Director to file a lien when the assessment is final.  However, as the emphasized language shows, it also assumes that the taxpayer owes the tax.  

Subsection (2) of section 144.380.1 similarly provides:

If any taxpayer fails to pay any tax, interest, additions to tax or penalties imposed by sections 144.010 to 144.525 when due and the assessment for which has become final, the director may file for record in the office of the clerk of the circuit court of any county in which the taxpayer resides, or has a place of business, or owns property, a certificate of lien specifying the amount of the tax, interest, additions to tax and penalties due and the name of the liable taxpayer. . . .

(Emphasis added.)  

The Director’s own interpretation of the lien filing procedure – at Regulation 12 CSR 10-3.585(1) – also includes that assumption:

In any case in which any tax, interest or penalty imposed under the sales tax statutes is not paid when due, the director of revenue may file or record with the recorder’s office of the county in which the person owing sales tax, interest or penalty resides or has his/her place of business, a Notice of Lien specifying the amount of tax, interest or penalty due and the name of the person liable for the same.

(emphasis added).  The emphasized language even incorporates terms from sections 144.380.1 and 144.380.1(2).  

The Director argues that the final assessment at least raised a presumption that Osaisai owed the tax, thus justifying the filing of the lien.  We agree that filing the lien was justified.  Section 144.250.4 provides:

[I]f a person neglects or refuses to make a return and payment as required by sections 144.010 to 144.525, the director of revenue shall make an estimate based upon any information in his possession or that may come into his possession of the amount of the gross receipts of the delinquent for the period in respect to which he failed to make return and payment, and upon the basis of said estimated amount compute and assess the tax payable by the delinquent; such estimate may be reconstructed for that period of time for which the tax may be collected as prescribed by law. 

The Director is only required to send the assessment to Osaisai’s last known address.  Section 144.250.5, RSMo 1994.  The Director followed those procedures.  When Osaisai did not protest or appeal, and the decision was final under section 144.261.  The Director filed the lien as section 144.380 allows.  Therefore, we agree that the Director was justified in filing the lien.  


However, filing the lien was not the issue in the underlying case, and substantial justification for that action is not the issue in this case.  The refusal to expunge the lien was the issue in the underlying case, and substantial justification for that action is the issue in this case.  

Expungement does not turn on whether the filing was justified, but whether the filing was improvident.  A filing can be both justified and improvident.
   

Improvident does not mean unjustified.  It means merely:

[W]ithout proper information as to all the circumstances affecting it, or based upon a mistaken assumption or misleading information.   

BLACK’S LAW DICTIONARY 758 (6th ed. 1990).  Improvident actions include lawful actions that appear correct when done, but are later found to be based on incomplete facts.
  The word is not obscure in the law and frequently appears in court opinions.  Courts routinely make orders that, upon further information, they rescind as improvident.  See, e.g., Spectrum Cleaning Servs. v. Blalack, 990 S.W.2d 656, 657 (Mo. App., E.D. 1999).   

Whether an action was improvident is always a matter of hindsight.  That is why section 144.380.1(4) expressly requires the Director’s review after filing the lien.  Section 144.250.4 instructs the Director to issue estimated assessments.  Sections 144.261 and 144.380 instruct him to file a lien after a certain time.  Section 144.380.1(4) instructs the Director, if the taxpayer shows that no tax was due, to expunge the lien.  

The Director had statutory authority to file the lien.  However, the Director acknowledged as of April 18, 1997, that the filing was based on incomplete facts, in that Osaisai was not liable for tax.  Therefore, the lien was improvidently filed. 

B.  Mandatory Expungement

Release is the statutory remedy for certain liens.  Section 144.380.2 allows the Director to release the lien when the tax is paid, or security is posted, or a judgment is entered:

The lien imposed under subsection 1 of this section may be wholly or partly released by filing for record in the office of the county recorder a release thereof executed by the director of revenue upon payment of the tax, interest, additions to tax and penalties or upon receipt by the director of revenue of security sufficient to secure payment thereof, or by final judgment holding such certificate of lien to have been erroneously or improvidently imposed. 

(emphasis added).  Section 144.380.1(4) required the Director to release the lien if it was erroneously or improvidently filed before August 13, 1987.  None of those conditions existed:  Osaisai did not pay the tax assessed, did not post security, and did not secure a final judgment.  


Instead, Osaisai showed that the lien was improvidently filed.  Because the Director filed the lien after August 13, 1987, section 144.380.1(4) required the Director to expunge the lien:

If the certificate of lien was erroneously or improvidently filed after August 13, 1987, the director shall forthwith make a determination in writing which shall become a public record in the [Director’s records] that the same be expunged[.]

(emphasis added).  “Shall” signifies a mandate and means “must” in the present tense.  State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).  To expunge a lien under section 144.380.1(4) means to have the lien obliterated completely, by destroying or blotting out any part of the record that contains a reference to the lien, and a mere release or discharge is insufficient 

to comply with the requirements of that statute.  Ribaudo, Op. Att’y Gen. No. 168-88 

(Nov. 10, 1988.)  


The General Assembly’s policy in section 144.380.1(4) is manifest from its plain language.  If the Director learns that tax was never owed, he should not merely release the lien, but should leave the taxpayer with a record of debt that never existed.  The Director should “take whatever steps are necessary to ensure” that any record of the lien is completely obliterated.


There was no discretion for the Director to exercise.  We conclude that section 144.380.1(4) required the Director to order expungement of the lien.  

C.  Conclusion as to Liability


Osaisai is a prevailing party under section 136.315.  The Director’s position was not substantially justified because no fact or law supported a refusal to expunge the lien once the Director had verified that no tax was due. 

The State persisted in this matter notwithstanding the fact that it possessed information which . . . caused its position . . . to be less than “clearly reasonable.”  

Wadley v. State of Missouri, 895 S.W.2d 176, 180 (Mo. App., S.D. 1995).  The Director’s position was contrary to the plain language of section 144.380.  Section 144.380.1 and the Director’s own regulation required that a lien must be based on liability.  Section 144.380.1(4) required the Director to expunge any lien found to lack that basis.  Therefore, we conclude that the Director is liable for an award of litigation expenses.  

II.  Amount of the Award


Section 136.315.1(4) defines an award as:

“Reasonable litigation expenses”, those actual expenses, not in excess of ten thousand dollars, that the administrative hearing commission or court finds were reasonably incurred in opposing the department’s action, including, but not limited to, court costs, attorneys’ fees and fees for expert and other witnesses. 

Osaisai only seeks an award in the amount of his travel and lodging expenses for his appearance at the hearing.  The Director does not dispute those amounts.  We conclude that such expenses are allowable, and we therefore award Osaisai $805.94 for those expenses.  

Summary


Osaisai was a prevailing party under section 136.315 in the underlying case, and the Director’s position was not substantially justified.  Therefore, we award Osaisai $805.94 in expenses for litigating the underlying case.  


SO ORDERED on November 12, 1999.



______________________________



WILLARD C. REINE



Commissioner 

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�Osaisai’s application for expenses also cites sections 536.085 to 536.087, RSMo, but we apply section 136.315 because it applies specifically to the Director.  


�The Director cites no authority defining the term “improvident” in any way.





�By contrast, “erroneous” means deviating from the law, albeit without corrupt motive.  BLACK'S LAW DICTIONARY 542 (6th ed. 1990).
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