Before the

Administrative Hearing Commission

State of Missouri

ROBERT W. ORZEL,
)



)



Petitioner,
)




)


vs.

)

No. 00-0116 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On January 14, 2000, Robert W. Orzel filed a petition appealing a final decision of the Director of Revenue, dated December 15, 1999.  The final decision assesses 1998 Missouri income tax (tax), additions, and interest.  On April 12, 2000, we consolidated Case No. 

00-0117 RI with this case for hearing and decision.  On April 20, 2000, we convened a hearing on the petition.  Orzel presented his case.  Associate Counsel Carol Van Sambeek represented the Director.  At the hearing, we ordered that this Commission would issue a separate decision on each complaint, though under the same case number.  Orzel filed the last written argument on July 13, 2000.  Orzel attached an affidavit to his written argument.  We strike the affidavit from the record because it was not admitted into the record at the hearing.  We may not base our decision on evidence not of record.  State ex rel. National Lead Co. v. Smith, 134 S.W.2d 1061, 1068-69 (Mo. App., St.L. 1940).

Findings of Fact

1. In 1998, Orzel resided in Missouri.  Orzel received $35,439 in wages and pension distribution.  His employer withheld $1,074 in Missouri tax, $2,186.41 in social security tax, and $511.34 in Medicare tax from his wages.  Orzel filed a 1998 federal income tax return reporting $0 in income and claiming the $4,250 federal standard deduction.  He reported a federal adjusted gross income of $0.  

2. Orzel filed a 1998 Missouri income tax return dated April 13, 1999, reporting $0 in income.  Orzel claimed a Missouri standard exemption of $1,200 and itemized deductions of $6,947.34 ($4,2500 federal standard deduction +  $2,186 in social security tax + $511.34 Medicare tax).   

3. The Director issued a final decision dated December 15, 1999, stating that Orzel is liable for additional tax in the amount of $220, interest, and additions on Orzel’s $35,439 income.  

Conclusions of Law


We have jurisdiction to hear Orzel’s petition.  Section 621.050.1.
  


Orzel argues that the Director has not followed an assortment of statutory procedures.  This Commission does not review the Director’s procedures.  We decide the petition by making the decision that the Director made:  whether Orzel is liable for 1998 Missouri income tax and, if so, in what amount.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


Section 143.011 imposes an income tax upon the taxable income of Missouri residents.  Section 143.481 provides:  


An income tax return with respect to the tax imposed by sections 143.011 to 143.996 [income tax] shall be made by the following: 


(1) Every resident individual who has a Missouri adjusted gross income of one thousand two hundred dollars or more and who is required to file a federal income tax return[.]

Orzel was a Missouri resident in 1998.  Orzel argues that he was not required to file a federal return because payment of the federal income tax is not mandatory.  He argues that he is not liable for federal income tax because he cannot find any provision of income tax law with the word “liability” in it.  His argument is utterly devoid of any merit whatsoever, as has been repeatedly demonstrated.  May v. C.I.R., 752 F.2d 1301, 1302-04 (8th Cir. 1985).  


Section 143.111 provides that Orzel’s Missouri taxable income is his Missouri adjusted gross income less certain deductions.  Section 143.121 provides that his Missouri adjusted gross income is his federal adjusted gross income of $35,439.  Section 143.131 provides that Orzel may deduct the Missouri standard deduction, which is his federal standard deduction of $4,250, from Missouri taxable income.  He cannot deduct his social security tax or Medicare tax under section 143.141(4)(a) because he did not itemize his federal deductions.  Section 143.151 provides that Orzel may deduct $1,200 as a personal exemption.  The Director allowed Orzel a $4,678 deduction for his federal income tax liability under section 143.171.2.
  That leaves Orzel with a Missouri taxable income of $25,311 ($35,439 –  $4,250 – $1,200 - $4,678).  Section 143.011 provides that the tax on that amount is $1,294.  Crediting the $1,074 in Missouri income tax withheld leaves an underpayment of $220 in tax.  


Section 143.731 imposes interest on the underpayment from the date it was due until the date it is paid.


Section 143.741.1 provides for additions to tax:  


In case of failure to file any return required under sections 143.011 to 143.996 on the date prescribed therefor (determined with regard to any extension of time for filing), unless it is shown that such failure is due to reasonable cause and not due to willful neglect, there shall be added to the amount required to be shown as tax on such return five percent of the amount of such tax if the failure is not for more than one month, with an additional five percent for each additional month or fraction thereof during which such failure continues, not exceeding twenty-five percent in the aggregate. . . .

(Emphasis added.)  A reasonable theory shows the absence of willful neglect.  See Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539 (Mo. banc 1994).  Orzel's theories, including his citations to the Uniform Commercial Code, are not reasonable.  Orzel is guilty of willful neglect.  Therefore, we conclude that Orzel is liable for additions to tax.  

Summary


We conclude that Orzel is liable for $220 in 1998 Missouri income tax, additions to tax, and interest.  


SO ORDERED on August 2, 2000.



________________________________



WILLARD C. REINE



Commissioner

�All statutory references are to the 1994 Revised Statutes of Missouri.


�Orzel claimed that amount as $0 on his federal return.  However, the Director’s notice of adjustment changed the amount to $4,678, and the final decision incorporates the notice of adjustment’s calculation.  The record does not explain the $4,678 amount.
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