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DECISION 


T. Ormans Furniture & Flooring, LLC (“Ormans”) is liable for $5,140.65 in Missouri local use tax and $1,018.85 in interest for June 2001 through February 2002.  


Procedure


On August 12, 2004, Ormans filed a complaint challenging the Director’s assessments of use tax for October 2000 through April 2001 and June 2001 through February 2002.  In her answer, paragraphs 1-3, the Director agrees that the assessments for October 2000 through April 2001 were barred by the three-year statute of limitations.  Therefore, those periods are no longer at issue in this case.  


This Commission convened a hearing on the complaint on September 15, 2005.  Eric C. Carter represented Ormans.  Senior Counsel Ronald C. Clements represented the Director.  The last written argument was due on March 21, 2006.  
Findings of Fact

Ormans’ Business
1. Ormans is a Kansas corporation with its place of business in Overland Park, Kansas.  
2. Ormans sells furniture and various types of flooring, such as carpeting, linoleum, tile, marble, snaplock wood floors, and hardwood floors.  Ormans has hundreds of catalogs from which customers may order.  Customers may also select items from Ormans’ showroom in Kansas.  Approximately 75 percent of Ormans’ business comes from the catalog orders.  When  customers order materials, they pay a 35% deposit, and they pay the balance upon delivery to them.  It takes approximately 10 to 12 weeks to receive the order from the manufacturer.  Ormans collects the use tax upon delivery to the customer.  
3. Ormans does not have a warehouse, showroom, or other business location in Missouri.  However, it makes sales to Missouri residents and delivers goods to them in Missouri.  Its contractors install flooring for customers in Missouri.  Ormans collects the installation charges from the customers and pays the contractors.  
Ormans’ Missouri Use Tax Returns


4.
Ormans mistakenly reported its Kansas sales on its Missouri use tax return for May 2001.  Ormans filed an amended return and requested that this overpayment and two small overpayments from March and April 2001 be applied to its June 2001 return.  

5.
Ormans filed Missouri use tax returns for June 2001 through February 2002, and paid the state use tax at the rate of 4.225%.  The use tax returns were monthly forms provided by the Director.  Each of the returns for these periods had preprinted lines for Missouri locations where Ormans made sales and showed the rate of the state and local use tax for each location.  The top line stated:  

MISSOURI STATE ONLY

OVERLAND PARK

and had a rate of 4.225%.  This was the only line Ormans completed because Ormans’ office manager thought it was the only line that applied.  The Director intended this line to apply to transactions that had Missouri state use tax only, and no local use tax.  Ormans’ office manager was not aware of the Missouri local use tax; thus, Ormans did not report or pay Missouri local use tax.  

6.
Ormans made sales to customers in Missouri counties and municipalities that imposed a local use tax during the periods in question.  

7.
Ormans collected $2,833.78 in Missouri state use tax on sales of installed floor coverings to Missouri customers from June 2001 through February 2002.
  

The Director’s Audit

8.
The Director conducted a sales/use tax audit of Ormans for October 2000 through February 2002 because Ormans had not reported or remitted Missouri local use tax.  

9.
The Director found no deficiency of sales tax, as Ormans is a Kansas company.  

10.
The auditor found that Ormans properly computed and collected the Missouri state use tax at the rate of 4.225%, but failed to collect and remit local use tax.  

11.
The gross sales reported on Ormans’ use tax returns totaled $1,472,038.14 for the audit period, minus adjustments of $20,383.41, resulting in gross sales of $1,451,654.73.
  The auditor concluded that Ormans’ returns correctly reported the gross sales.  

12.
The auditor examined all invoices for Ormans’ sales in Missouri during the audit period.  The invoices were prepared at the time the order was placed.  Based on the invoices, the 
auditor listed in her report the sales in Missouri localities that had a local use tax; the gross sales on these invoices totaled $910,543.92.
  Not all localities had a local use tax.  The auditor computed as 62% ($910,543.92/$1,451,654.73) the percentage of gross receipts from localities that have a local use tax, and the remaining 38% as the percentage of gross receipts from localities that do not have a local use tax.
  The auditor determined what percentage of the gross receipts was attributable to each locality.
  The auditor then multiplied the percentages by the sales reported on Ormans’ returns to determine the amount that should be subject to local use tax at the rate for each locality.
    

13.
The auditor found Ormans liable for $13,849.72 in local use tax, plus interest, for October 2000 through February 2002.  The auditor first applied the erroneous payment of tax on Kansas sales to the May 2001 period (Finding 4), and then applied it to prior periods from October 2000 through February 2001, causing the June 2001 period to be completely underpaid.  The auditor began the audit on May 9, 2002, and completed it on November 14, 2002.  

14.
On June 18, 2004, the Director issued assessments of local use tax for October 2000 through April 2001 and June 2001 through February 2002.  
Post-audit Adjustments

15.
After issuing the assessments, the Director determined that the assessments for October 2000 through April 2001 were barred by the three-year statute of limitations.
  The remaining assessments at issue (for June 2001 through February 2002) total $12,158.59.


16.
The Director agrees that Ormans is entitled to a credit for $4,184.16 in tax erroneously paid on Kansas sales for May 2001 (see Findings 4 and 13), and that this credit may be applied to the periods remaining at issue.  The Director computes tax due as follows, after application of this credit:  
	Period
	Tax 
	Discount

	Interest
  
	Total

	June 2001
	$1,349.88
   
	$  83.68
	$287.58        
	$5,737.94

	July 2001
	$   533.73
	
	$118.30        
	$   652.03

	August 2001
	$   846.34
	
	$180.40         
	$1,026.74

	September 2001
	$1,058.63                             
	
	$213.76         
	$1,272.39

	October 2001
	$   603.87 
	
	$118.62
	$   722.49

	November 2001
	$1,156.62
	
	$217.70
	$1,374.32

	December 2001
	$   949.12
	
	$170.95
	$1,120.07

	January 2002
	$   795.58
	
	$140.68
	$   936.26

	February 2002
	$   764.34
	
	$131.63
	$   895.97

	TOTAL
	$7,974.43
	$  83.68
	$1,579.62
	$9,554.05


Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Ormans has the burden to prove that it is not liable for the amounts that the Director assessed.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.


Section 144.610 imposes a use tax for the privilege of storing, using or consuming within this state any article of tangible personal property at the rate equivalent to the state sales tax 
imposed by § 144.020.  That rate is four percent.
  In addition to the statutory four-percent state sales and use tax, Mo. Const. art. IV, § 43(a) imposes a sales/use tax at the rate of one eighth of one percent to be used for conservation, and Mo. Const. art. IV, § 47(a) imposes a sales/use tax at the rate of one tenth of one percent to be used for soil and water conservation and for state parks.  These provisions result in a statewide sales tax and use tax at the rate of 4.225%.  Section 144.635 requires vendors making sales of tangible personal property for the purpose of storage, use or consumption in this state to collect the use tax from the purchaser.  Ormans’ computation and collection of the Missouri statewide use tax is not in dispute in this case.  

Section 144.757 allows Missouri counties and municipalities to impose a local use tax.  Ormans does not dispute the validity of the local use tax or the fact that Ormans made sales to Missouri customers in counties and municipalities that imposed a local use tax.  

Ormans argues that it was not aware of the local use tax.  The Director argues that spaces are provided on the local use tax returns at the varying rates applicable for the various localities.  Ormans’ office manager testified that she only completed the top line, “MISSOURI STATE ONLY  OVERLAND PARK,” because she thought that was the line that applied.  Individuals are presumed to know the law, and ignorance of the law is not an excuse for failing to follow it.
  Therefore, we find it unnecessary to determine whether the Director’s use tax returns were clearly printed.  Ormans does not dispute the existence of the local use tax in certain localities in which it made sales, and it is liable for the tax regardless of whether its employees were aware of the tax.  Ormans asserts that it always timely filed returns and paid Missouri state use tax and that its appeal is a matter of principle.  The Director imposed no penalties, and we do not question the integrity of Ormans’ officers or employees.   

Ormans argues that the audit is inaccurate because most of Ormans’ sales were special orders that were not paid for until delivery.  Ormans argues that by reviewing invoices, the auditor included items that were not paid for, and thus not actually sold, within the audit period.  The Director counters that the auditor accepted the gross sales as reported on Ormans’ returns.  Therefore, the auditor did not tax sales that were not actually completed during the audit period.  

However, the auditor used the invoices to determine what percentage of sales were in jurisdictions that had a local use tax.  If sales that were not completed during the audit period were included in that computation, that could skew the result in favor of the Director.  The auditor determined that the percentage of sales in jurisdictions with a local use tax and without a local use tax based on the invoices totaled $910,543.92.  Based on the audit, the percentage of sales in jurisdictions with a local use tax was $910,543.92/$1,451,654.73, or 62%.  Invoices were prepared at the time the order was placed, not when delivery and payment occurred.  If the sales completed within the audit period were actually a lower amount, this percentage would be lower.  Ormans has the burden of proof, and it has not adduced evidence that would allow us to make a different calculation.  If the taxpayer does not provide sufficient data for us to precisely calculate the tax advantage to which the law entitles it, “the Commission shall make as close an approximation as it can.  Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid.”
  The auditor made an approximation of the percentage of sales that were made in localities that had local use tax.  The approximation is reasonable.  The percentages were then multiplied by the sales as reported on the returns, with which the auditor agreed.  We accept the auditor’s calculation of the local use tax.  

The Director agreed to allow Ormans credit for the June 2001 period for the tax erroneously paid on Kansas sales.  This reduced the tax to $7,974.43.
  

In written argument, the Director also agrees to allow Ormans credit for $2,833.78 in use tax on sales of installed floor coverings to Missouri customers from June 2001 through February 2002,
 even though Ormans did not raise this issue during the audit.
  If title does not pass until after the floor covering is installed, the transaction is not subject to use tax as a sale of tangible personal property.
  The Director states that the overpayment of tax on installed floor coverings should more properly be claimed as a refund, but the Director agrees to allow it as a credit against the assessment of tax that is due.  This reduces the tax to $5,140.65.  

Interest applies to unpaid tax deficiencies as a matter of law.
  The Director proposes that since Ormans is liable for only 64.5% of the original tax due, the Director may collect 64.5% of the interest that had accrued as of September 15, 2005, the date of the hearing.  As of September 15, 2005, the interest on the remaining amount due was $1,579.62.
  64.5% of $1,579.62 is $1,018.85.  This is a reasonable approximation and is in Ormans’ favor because the Director agrees to collect only the interest that accrued as of September 15, 2005.  Therefore, we conclude that Ormans is liable for interest in the amount of $1,018.85.  
Summary


Ormans is liable for $5,140.65 in local use tax and $1,018.85 in interest for June 2001 through February 2002.  

SO ORDERED on August 8, 2006.



________________________________



JOHN J. KOPP  



Commissioner

	�Ex. 1.  


	�Ex B, pp. K, L, N, and O7.  


	�Ex. B, pp. O6 and O7.  Although the Director’s audit package lists all items as “Furniture del. to MO.,” the supervising auditor testified that the invoices could include flooring sales as well.  


	�Ex. B, p. O7.  


	�Ex. B, pp. O7 and O8.  The auditor determined what percentage of the total $910,543.92 was attributable to each locality.  


	�Ex. B, pp. P-P2.  


	�Answer, ¶¶ 1-3.


	�$12,242.27 - $83.68.  Ex. D.  


	�For timely filing.  


	�Updated through September 15, 2005.  


	�$5,534.04 - $4.184.16 = $1,349.88.  Ex. D shows the amount, $5,534.04, before application of the credit.  The auditor testified that the interest computation was performed after subtraction of the credit.  


	�Section 621.050.1.  Statutory references are to the 2000 Revised Statutes of Missouri.  


	�Sections 136.300.1 and 621.050.2.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	


	�Section 144.020.  


	�In re Estate of Pittman, 16 S.W.3d 639, 643 (Mo. App., W.D. 2000).  


	�Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).


	�Finding 16.  The result may also be derived by subtracting the credit for the tax on Kansas sales ($4,184.16) from the amount of the assessments that remained at issue ($12,158.59).    


	�Finding 7.  


	�Though the Director agrees to allow this credit, the Director argues that Ormans’ calculation is based on invoices rather than the date the sales were completed.  The record, however, reflects that the calculation is based on installed, completed sales, and not merely on order invoices.  (Tr. at 39, 94-95).  


	�New York Carpet World of St. Louis v. Director of Revenue, No. 94-1493 RV (Mo. Admin. Hearing Comm’n Feb. 27, 1996); see also Color Tile v. Director of Revenue, No. 94-1449 RV (Mo. Admin. Hearing Comm’n Aug. 7, 1997).  


	�Sections 144.720 and 144.170.  Even though Ormans has been allowed two credits, it underpaid tax and is liable for tax on the deficiency.  


	�Finding 16.  
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