Before the

Administrative Hearing Commission

State of Missouri

TRACY ORF,
)



)



Petitioner,
)




)


vs.

)

No. 05-1328 BN



)

STATE BOARD OF NURSING,
)




)



Respondent.
)

DECISION 


Tracy Orf pled guilty to a felony and is not entitled to take the examination to become a licensed practical nurse (“LPN”).  
Procedure


On August 25, 2005, Orf filed a complaint challenging the State Board of Nursing’s decision denying her application to take the LPN exam.  The Board filed an answer to the complaint on September 26, 2005.  

We convened a hearing on the complaint on December 20, 2005.  Orf represented herself.  Assistant Attorney General Bill Roberts represented the Board.  Our reporter filed the transcript on January 17, 2006.  

Findings of Fact


1.  On March 4, 2004, the Pike County Prosecuting Attorney filed a felony information charging Orf with the Class D felony of sexual contact with an inmate.  The information asserts:  

[B]etween the 1st day of November, 2002 and the 28th day of February, 2003, in the County of Pike, State of Missouri, the defendant was an employee of Missouri Northeast Correctional Center, a correctional facility, and knowingly had sexual intercourse with DeWayne Patterson, an inmate of the correctional facility.  


2.  In July 2004, Orf was placed on leave from Northeast Correctional Center, pending an investigation.  


3.  On August 23, 2004, in the Circuit Court of Pike County, Orf pled guilty to the Class D felony of sexual contact with an inmate, as charged in the information.  The court suspended the imposition of sentence and placed Orf on probation for five years.  Orf is registered as a sex offender.  

4.  Orf applied to the Board for licensure as an LPN by examination, and the Board denied her application.

Conclusions of Law


We have jurisdiction to hear Orf’s complaint.  Section 621.045.
  Orf has the burden of proving that she is entitled to take the examination.  Section 621.120; Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  When an applicant files a complaint, the agency’s answer provides notice of the grounds for denial of the application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).   

The Board makes no argument that Orf does not meet the training and education requirements to take the examination.  Section 335.066.1 and .2 provide:


1.  The board may refuse to issue any certificate of registration or authority, permit or license required pursuant to sections 335.011 to 335.096 for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the 
applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.  


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   * 

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in an criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude whether or not sentence is imposed.

The word “may” in § 335.066.1 means discretion, not a mandate.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


Section 566.145, RSMo Supp. 2005, provides: 


1.  A person commits the crime of sexual contact with an inmate if such person is an employee of, or assigned to work in, any jail, prison or correctional facility and such person has sexual intercourse or deviate sexual intercourse with an inmate or resident of the facility.  

2.  Sexual contact with an inmate is a class D felony.  

3.  The victim’s consent is not an affirmative defense. 

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty 
between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


The qualifications of an LPN include good moral character.  Section 335.046.2.  “Good moral character” is honesty, fairness, and respect for the rights of others and for the laws of the state and nation.  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  The crime of sexual contact with an inmate is reasonably related to the qualification of good moral character.  Moral turpitude includes sex crimes.  State Bd. of Nursing v. Pruitt, No. 04-0970 (Mo. Admin. Hearing Comm’n Dec. 28, 2004).  Therefore, we have grounds to deny the application under § 335.066.2(2).


Section 335.066.2(2) allows denial of the application on the basis of the guilty plea.  Orf argues, however, that she did not actually commit the crime.  This argument is relevant to the exercise of our discretion.  


Orf testified that the incident occurred on December 21, 2002, while she was working at Northeast Correctional Center, that the inmate went with her to get ice out of a machine, that he raped her, and that she didn’t tell anyone about the incident until after she was charged because she was embarrassed.  However, Orf pled guilty to a Class D felony.  The prosecutor charged her with this crime, did not drop the charges after Orf told someone about the alleged rape, and did not reduce it to a lesser offense when she pled guilty.  Mo. R. Cr. Pro. 24.02(e) provides that the court shall not enter a judgment upon a plea of guilty unless it determines that there is a factual basis for the plea.  Therefore, the court could not have accepted Orf’s plea without a factual basis for it.  

Orf argues that she pled guilty so she would not have to go through a trial and could move on with her life.  However, a prosecutor and a jury would be more likely to believe a prison employee than an inmate.  The prosecutor did not drop the charges, and Orf chose not to contest her guilt in a criminal trial.  The guilty plea constitutes a “declaration against interest,” which the defendant may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  In this civil proceeding, Orf bears the burden of proving her case by a preponderance of the evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  Orf has not established more than a 50 percent likelihood that she did not commit this crime.  The crime and Orf’s guilty plea are fairly recent.  Orf is still on probation and is registered as a sex offender.  

Therefore, we deny Orf’s application.
    

SO ORDERED on February 21, 2006.



________________________________



KAREN A. WINN



Commissioner

	�There is no copy of any application or denial decision in the record.  In the future, the Board shall provide this information if the applicant does not.  See Regulation 1 CSR 15-3.380(2)(E)(3).  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Perhaps the Board will consider a probated license if Orf reapplies at a future date.  
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