Before the

Administrative Hearing Commission

State of Missouri

PAUL E. AND ELIZABETH K. ORF,
)



)



Petitioners,
)




)


vs.

)

No. 05-1319 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny the claim for refund filed by Paul E. and Elizabeth K. Orf on their purchase of a 2004 Ford Explorer because they did not purchase the Explorer due to the casualty loss of their 1998 Ford Contour.
Procedure


On August 25, 2005, the Orfs filed a complaint appealing the Director of Revenue’s (“the Director”) decision denying their claim for a refund of sales tax.  On December 19, 2005, the Director filed a motion for summary determination.  Pursuant to § 536.073.3,
 our Regulation 
1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Director establishes facts that (a) the Orfs do not dispute and (b) entitle the Director to a favorable decision. 


We gave the Orfs until January 4, 2006, to respond to the motion, but they did not.  The following facts are undisputed.

Findings of Fact

1. On March 26, 2004, the Orfs purchased a 2004 Ford Explorer and paid Missouri sales tax on the vehicle.
2. On March 30, 2004, the Orfs’ 1998 Ford Contour was rendered a total loss in an accident.  The insurance company paid the claim for the loss of the Contour on June 9, 2005.
3. The Orfs submitted a refund application to the Director based on the total loss of the Contour, which the Director denied by letter dated August 17, 2005.

Conclusions of Law 


We have jurisdiction to hear the Orfs’ complaint.
  We do not review the Director’s decision, but find the facts and make the decision by applying existing law to the facts.
  We must do what the law requires the Director to do.
  The Orfs have the burden of proof on the petition.

A motor vehicle buyer must pay tax to the Director on the purchase.
  The tax is calculated on the purchase price.
  Section 144.027.1 may reduce the purchase price of the Explorer, and thus the tax on that purchase, in certain circumstances:

When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to 
purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.] 
(Emphasis added.)  The words “due to” are crucial to that statute.  We give those words their plain and ordinary meaning as found in the dictionary.
  The definition of “due to” is “as a result of” or “because of.”
  The statute cannot apply to a vehicle purchased before the loss of another.
In their complaint, the Orfs state that they intended to sell the Contour within 180 days, but that the vehicle was “totaled” on the way to showing it to a potential buyer.  Neither the Director nor this Commission disputes this, but the law grants no sales tax relief on those facts. Nor do we have any power to depart from its provisions.

In their complaint, the Orfs also ask us to return the notarized affidavit of value from the insurance company.  We do not have the original of this document and have only a copy that was submitted by the Director.  Therefore, we assume that the original is in the Director’s possession.  This Commission and the Department of Revenue are separate agencies.  We have access only to the records that are filed with us.
Summary

We grant the Director’s motion for summary determination and find that the Orfs are not entitled to a refund of sales tax.  We cancel the hearing.

SO ORDERED on January 19, 2006.



________________________________



JOHN J. KOPP



Commissioner
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