Before the

Administrative Hearing Commission

State of Missouri

MISSOURI DENTAL BOARD,
)



)



Petitioner,
)




)


vs.

)

No. 05-1519 DB



)

WAYNE D. OLSON, D.D.S.,
)




)



Respondent.
)

DECISION 


Wayne D. Olson, D.D.S., is subject to discipline because he possessed, prescribed, and administered controlled substances without a valid registration; failed to safeguard against theft and diversion of controlled substances; and failed to maintain adequate records of controlled substance prescriptions.  
Procedure


The Missouri Dental Board (“the Board”) filed a complaint on October 14, 2005, seeking this Commission’s determination that Olson’s dentist license is subject to discipline.    

This Commission convened a hearing on the complaint on February 23, 2006.  Nanci R. Wisdom represented the Board.  Paul H. Kaiser, with Kaiser & Kaiser, represented Olson.  The Board filed the last written argument on August 16, 2006.  
Findings of Fact


1.  Olson is licensed by the Board as a dentist.  The license was current and active at all relevant times.   


2.  On August 27, 1987, the Board filed a complaint with this Commission asserting that Olson administered conscious sedation to dental patients without a permit of authorization from the Board.  On January 4, 1988, Olson signed a joint stipulation and request for consent order admitting the allegations of the complaint and admitting that there was cause to discipline his license.  This Commission issued a consent order on January 13, 1988, and the Board suspended Olson’s license and placed him on probation.  

3.  On November 2, 1990, the Circuit Court of St. Charles County issued a temporary restraining order prohibiting Olson from administering intravenous conscious sedation.  


4.  On February 7, 1991, the Board charged that:  Olson had violated the terms of his probation by engaging in incompetence and/or gross negligence in that he did not have a valid permit to administer conscious sedation at his facility; he administered Talwin and Scopolamine, which were contraindicated for a patient with a history of seizure disorder; and the patient suffered seizures on the way home and had to be admitted to the hospital for emergency treatment.  On June 29, 1991, Olson signed an agreement and stipulation agreeing that he had violated the terms of his probation with the Board.  Olson agreed to an extended term of probation for five years, and agreed that:  

Respondent shall not violate any provision of Chapter 332 RSMo. 1986 (or by whatever number the Dental Practices Act shall be known), nor shall Respondent violate any rule or regulation adopted and promulgated by the Missouri Dental Board pursuant thereto.  

5.  On June 2, 1995, the Board charged that Olson had violated the terms of his probation by administering Talwin and Scopolamine to a patient with a history of seizure disorder.  The 
patient suffered respiratory distress and was required to undergo emergency hospitalization to save his life.  On October 25, 1995, the Board found that Olson had violated the terms of his probation.  The Board extended the term of probation and ordered that Olson would not practice conscious sedation until he had received additional instruction in conscious sedation, and that Olson would not use Talwin or Scopolamine.  The Board further ordered that: 
Olson shall comply with all provisions of Chapter 332, RSMo, all rules and regulations promulgated thereunder, and with all federal and state laws. 


6.  Olson has not had a registration from the Missouri Department of Health and Senior Services, Bureau of Narcotics and Dangerous Drugs (“BNDD”) to possess, prescribe or administer controlled substances since June 30, 2001.  

7.  Olson administered controlled substances, knowing that he did not have a valid registration from BNDD, as follows:


Date
Patient
Controlled Substance


11/12/01
K.B.
3cc Valium



1 cc Versed



.75 cc Sublimaze

12/10/01
M.M. 
3 mg. Ativan

12/19/01
K.F. 
2 mg. Valium




2 mg. Versed




25 mg. Demerol


1/12/02
T.W. 
3 cc Valium




1 cc Valium




.75 cc Sublimaze


2/4/02
P.J. 
2 mg. Ativan




3 cc Valium




1.5 cc Versed


2/6/02
S.A.
3 mg. Ativan




3 cc Valium




.75 cc Versed




.75 cc Sublimaze


2/15/02
J.S. 
3 cc Valium




1.25 cc Versed




.5 cc Sublimaze


2/20/02
J.G. 
3 mg. Ativan




2 cc Valium




5 cc Versed




1 cc Sublimaze


2/26/02
J.G. 
3 mg. Ativan




3 cc Valium




.5 cc Versed


3/22/02
S.A.
2 mg. Ativan




3 cc Valium




.5 cc Versed




.75 cc Sublimaze 


4/2/02
A.B.
3 mg. Ativan




3cc Valium


8.  Ativan is a brand name for a drug containing lorazepam.  Lorazepam is a Schedule IV controlled substance.




9.  Valium is a brand name for a drug containing diazepam.  Diazepam is a Schedule IV controlled substance.


10.  Sublimaze is a brand name for a drug containing fentanyl.  Fentanyl is a Schedule II controlled substance.


11.  On April 24, 2002, the Board filed a complaint with this Commission asserting cause to discipline Olson’s license for the conduct set forth in Finding 7 above.
  The complaint asserted that there was cause to discipline Olson under § 332.321.2(6) for violation of the Board’s Regulation 4 CSR 110-2.181, and under § 332.321.2(5) and (13).  On October 22, 2002, Olson and the Board filed with this Commission a waiver of hearing, joint stipulation and request for consent order, wherein Olson admitted the allegations of the complaint and admitted that there was cause to discipline his license.  On October 25, 2002, this Commission issued its consent order finding cause for discipline under § 332.321.2(5), (6) and (13).  On May 1, 2003, Olson signed a waiver of hearing before the Board and agreed to a suspension of his license for 90 days and probation of his license for five years.  Olson agreed to comply with all provisions of the Dental Practice Act, Chapter 332, RSMo; all applicable federal and state drug laws, rules and regulations; and all federal and state criminal laws, and to submit to random drug tests.  


12.  Olson applied for a new BNDD registration on January 6, 2003.  He did not use the proper form and did not submit the correct fee, which had been increased.  He answered “no” in response to a question asking whether his license had ever been disciplined.  BNDD was aware of previous disciplinary proceedings by the Board because it had copies of the documents.  BNDD sent a letter to Olson explaining these problems with his application.  Olson responded by sending in a correct form and the correct fee, but still answered “no” to the question asking whether his license had ever been disciplined.  


13.  On September 19, 2003, the Board charged that Olson violated the terms of probation by refusing to submit to a urine drug test.  On January 8, 2004, the Board issued second amended findings of fact, conclusions of law, and order, suspending Olson’s license for 
90 days by January 20, 2004, and extending his probation for five years, beginning immediately following the period of suspension.  The Board again required that:  

Respondent shall comply with all provisions of the Dental Practice Act, Chapter 332, RSMo; all applicable federal and state drug laws, rules and regulations; and all federal and state criminal laws[.]  


14.  Dennis Moore, an inspector for BNDD, conducted inspections of Olson’s office on October 17, 2003, and August 24, 2004.  During both inspections, Olson admitted that he knew he did not have a valid BNDD registration.  

15.  During the inspection on October 17, 2003, Moore found the following controlled substances in an open box in Olson’s office:


Controlled Substance
Quantity

Nembutal, 50 mg/ml
120 ml

Meperidine, 50 mg/ml
30 ml


Demerol, 30 mg/ml
15 ml


Talwin, 30 mg/ml
15 ml


Diazepam, 5 mg/ml
10 ml


Versed, 5 mg/ml
48 ml

Olson told Moore that he had purchased all controlled substances from St. Charles Clinic Pharmacy, but had not purchased any controlled substances in over two years.  Moore confirmed this with the pharmacy, which told him that Olson had not purchased any controlled substances since September 2001.  


16.  Nembutal is a brand name for a drug containing pentobarbital.  Pentobarbital is a Schedule II controlled substance.


17.  Demerol is a brand name for a drug containing meperidine.  Meperidine is a Schedule II controlled substance.


18.  Talwin is a brand name for a drug containing pentazocine.  Pentazocine is a Schedule IV controlled substance.


19.  Diazepam is a Schedule IV controlled substance.


20.  Versed is a brand name for a drug containing midazolam.  Midazolam is a Schedule IV controlled substance.


21.  The box was placed in a chair in the operatory.  The door to the operatory was not equipped with a lock.


22.  During the inspection on October 17, 2003, Moore also found that Olson did not maintain an annual inventory of the controlled substances in his possession. 

23.  On October 30, 2003, BNDD sent correspondence to Olson regarding his “Application currently pending for a Missouri Controlled Substances Registration,” and informed him that he needed to correctly answer the question asking whether he had been previously disciplined by the Board.  

24.  Olson issued the following prescriptions for controlled substances, knowing that he did not have a valid BNDD registration:  


Date
Patient
Controlled Substance

01/06/03
R.H.
Darvocet


03/13/03
J.M.
Darvocet


11/17/03
S.W.
Vicodin ES


11/19/03
S.W.
Vicodin


02/20/04
J.J.
Ativan


03/02/04
J.B.
Ativan


03/02/04
T.H.
Ativan


03/04/04
T.H.
Tylenol #3


04/14/04
T.H.
Ativan


05/06/04
D.Q.
Ativan


05/20/04
D.Q.
Vicodin ES
25.  Darvocet is a brand name for a drug product containing propoxyphene.  Propoxyphene is a Schedule IV controlled substance.

26.  Vicodin and Vicodin ES are brand names for combination drug products containing hydrocodone.  Combination drug products containing hydrocodone are Schedule III controlled substances.

27.  Olson did not document all of the required information in the patients’ charts regarding controlled substances prescribed.  The following records from patients’ charts did not document the quantity of controlled substances to be dispensed:

Date
Patient
Controlled Substance

01/06/03
R.H.
Darvocet N-100


03/13/03
J.M.
Darvocet N-100


11/17/03
S.W.
Vicodin ES


05/20/04
D.Q.
Vicodin ES


28.  On February 20, 2004, a prescription issued for Ativan to patient J.J. was

not documented at all. 

29.  On March 2, 2004, Respondent issued a prescription for Ativan to patient J.B., and it was filled the same day at Dierbergs Pharmacy.  The entry recorded in the patient chart reflects that the prescription was issued on March 4, 2004.  Olson did not record the quantity prescribed.  
Evidentiary Rulings


We took with the case Olson’s objections to the Board’s Exhibits 1-4 and 6-10, which are copies of documents from past proceedings involving Olson’s licensure.  Exhibits 1-4, 6-7, and 9 are relevant inasmuch as the Board, in the present case, alleges an intentional violation of statutes and regulations; i.e, misconduct.  Therefore, we overrule Olson’s relevancy objection and admit these exhibits into evidence.  


We sustain Olson’s relevancy objection as to Exhibit 8, which is a statement of charges brought by the Board on March 21, 2005, for violation of the terms of Olson’s probation.  This statement of charges reiterates the allegations of the Board’s complaint in this case, and the Board voluntarily dismissed the statement of charges because the Board was prosecuting its complaint filed with this Commission.  Exhibit 8 is not probative as to Olson’s mental state at the time of the conduct alleged in the complaint.  As Exhibit 8 is merely duplicative of the complaint’s allegations, and the Board dismissed its statement of charges, Exhibit 8 is not relevant.  


We also sustain Olson’s relevancy objection as to Exhibit 10, which is a copy of court documents culminating in a temporary restraining order and preliminary injunction on April 25, 2002, and a stipulation for permanent injunction on May 1, 2003, prohibiting Olson from administering parenteral conscious sedation without a permit issued by the Board.  The Board’s application for temporary restraining order and petition for preliminary and permanent injunction cited the administration of conscious sedation to patients described in our Finding 7 above.
  The subsequent temporary restraining order, preliminary injunction and permanent injunction are not probative as to Olson’s mental state at the time the conduct occurred.  Exhibit 10 is not relevant.  
Conclusions of Law


We have jurisdiction over the Board’s complaint.
  The Board has the burden of establishing the grounds alleged in its complaint by a preponderance of the credible evidence.
  

Section 332.321.2 provides that the Board may discipline a license for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of, or relating to one’s ability to perform, the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or any lawful rule or regulation adopted pursuant to this chapter;
*   *   *


(15) Violation of the drug laws or rules and regulations of this state, or any other state or the federal government[.]
Count I 

The Board alleges that there is cause for discipline under § 332.321.2(6) in that Olson possessed, had under his control, administered and prescribed controlled substances without a BNDD registration.  Section 332.361.2 provides:

Any duly registered and currently licensed dentist in Missouri may possess, have under his control, prescribe, administer, dispense, or distribute a “controlled substance” as that term is defined in section 195.010, RSMo, only to the extent that:  

(1) The dentist possesses the requisite valid federal and state registration to distribute or dispense that class of controlled substance[.]
Section 195.030.2 provides:  

No person shall manufacture, compound, mix, cultivate, grow, or by any other process produce or prepare, distribute, dispense, or prescribe any controlled substance and no person as a wholesaler shall supply the same, without having first obtained a registration issued by the department of health in accordance with rules and regulations promulgated by it.

A BNDD registration is a state registration for controlled substance purposes in Chapter 195.  Section 332.321.2(6) states the Board may discipline a dental license for violation of other statutes contained in Chapter 332.  Olson prescribed and administered controlled substances 
without a proper state registration in violation of § 332.361.2.  Therefore, there is cause for discipline under § 332.32l.2(6).  

Section 332.321.2(15) allows discipline for violation of the drug laws or rules of the State.  Section 195.030.2 is part of the drug laws of the State.   

Regulation 19 CSR 30-l.017(2)(A) provides:
Any person who is required to be registered and who is not so registered may apply for registration at any time.  No person required to be registered shall engage in any activity for which registration is required until the application for registration is processed and the registration is issued.

Olson prescribed and administered controlled substances without a proper state registration in violation of § 195.030.2 and Regulation 19 CSR 30-1 .017(2)(A).  Therefore, there is cause for discipline under § 332.321.2(15).

The Board argues that Olson is subject to discipline for gross negligence and misconduct because he possessed, prescribed, and administered controlled substances without a valid BNDD registration.
  Gross negligence is defined as “an act or course of conduct which demonstrates a conscious indifference to a professional duty.”
  The requisite mental state may be inferred from the conduct of the licensee “in light of the surrounding circumstances.”
  Misconduct is the willful commission of a wrongful act.
  The mental states for gross negligence and misconduct are mutually exclusive.  Previous disciplinary proceedings against Olson were based on lack of a permit from the Board to practice conscious sedation.  Olson knew he needed a valid permit from the Board, yet he continued to administer conscious sedation without it.  The present case 
asserts a lack of BNDD registration.  Olson’s previous disciplinary agreements required him to comply with Chapter 332, RSMo, and with all drug laws and regulations.  During both inspections by Moore, Olson admitted that he did not have a valid BNDD registration.  However, he had controlled substances in his possession during the inspection on October 17, 2003.  We find that he intentionally possessed, prescribed, and administered controlled substances without a valid BNDD registration throughout 2003 and 2004.  Olson is subject to discipline for misconduct, but not for gross negligence.  


Incompetency, when referring to occupation, relates to the failure to use the “actual ability of a person to perform in that occupation.”
  The courts have also defined that term as a licensee's general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.
  By possessing, administering, and prescribing controlled substances without a valid BNDD registration, Olson demonstrated incompetency.  We find cause for discipline under § 332.321.2(5) for misconduct and incompetency.

Count II
A.  Documentation in Patient Records


The Board alleges that Olson prescribed controlled substances without properly documenting the prescriptions in his records.

Section 332.361.2(4) states that a dentist may only prescribe controlled substances to the extent that:
The dentist possesses, has under his control, prescribes, administers, dispenses, or distributes the controlled substance in accord with all pertinent requirements of the federal and Missouri narcotic drug and controlled substances acts, including the keeping of records and inventories when required therein.

Regulation 19 CSR 30-1.048(2) states:
Each individual practitioner shall maintain a record of the date, full name and address of the patient, the drug name, strength, dosage form and quantity for all controlled substances prescribed or administered. . . .

Olson violated § 332.361.2(4) and Regulation 19 CSR 30-1.048(2) by failing to document prescriptions for controlled substances, the correct date, and the quantity of the substance in the patient chart.  Therefore, there is cause for discipline under § 332.321.2(6).

B.  Annual Inventory


The Board argues that Olson violated § 195.050.6 and Regulation 19 CSR 30-1.042(3).  Section l95.050.6 states:
Every person registered to manufacture, distribute or dispense controlled substances under sections 195.005 to 195.425 shall keep records and inventories of all such drugs in conformance with the record keeping and inventory requirements of federal law, and in accordance with any additional regulations of the department of health.

(Emphasis added).  Regulation 19 CSR 30-1.042(3) states:

Annual Inventory Date.  After the initial inventory is taken, the registrant shall take a new inventory of all stocks of controlled substances on hand at least once a year.  The annual inventory may be taken on any date that is within one year of the previous annual inventory date.

(Emphasis added).  Section 195.050.6 and Regulation 19 CSR 30-1.042(3) impose upon registrants the duty to take inventory.  Olson has not had a valid BNDD registration since June 30, 2001, and had not purchased any controlled substance since September 2001.  Moore found on October 17, 2003, that Olson had failed to maintain an annual inventory.  The evidence is insufficient to show that Olson failed to maintain an annual inventory when he was a registrant.  We cannot find that Olson violated § 195.050.6 and Regulation 19 CSR 30-1.042(3).

C.  Storage of Controlled Substances


Regulation 19 CSR 30-1.031(1) provides:
All applicants and registrants shall provide effective controls and procedures to guard against theft and diversion of controlled substances. . . .
This regulation is different from Regulation 19 CSR 30-1.042(3) because it imposes the duty on applicants and registrants.
  Moore found the controlled substances in an open box in the unlocked operatory during his inspection on October 17, 2003.  At that time, Olson had an application that had been pending since January 8, 2003, for a BNDD registration.  BNDD sent him correspondence regarding that application on October 30, 2003.  Therefore, Olson was an applicant on October 17, 2003.  Storing controlled substances in an open box in a chair in an unlocked operatory does not constitute effective controls to guard against theft and diversion.  This conduct violated Regulation 19 CSR 30-1.031(1).  Therefore, there is cause for discipline under § 332.321.2(15).

D.  Misconduct and Incompetency

Olson argues that his failure to correctly document patients’ files and failure to maintain an annual inventory were merely an oversight and not intentional.  We agree that the mistakes in documentation could have been an oversight.  However, we infer that his failure to safeguard against theft and diversion was intentional and more than a mere oversight.  Olson’s previous disciplinary agreements required him to comply with Chapter 332, RSMo, and with all drug laws and regulations.  He should have been aware of the requirements imposed by those laws and regulations, and he had agreed to comply with those requirements on numerous occasions.  He is 
subject to discipline for misconduct, but not for gross negligence, for failing to safeguard against theft and diversion.  Even though the regulation requiring an annual inventory applies only to registrants, Olson failed to maintain a valid registration and to abide by the regulations.  Because he demonstrated a lack of disposition to use his professional abilities to perform the duties imposed on him by law, there is also cause for discipline for incompetency.  We find cause to discipline Olson’s license under § 332.321.2(5).
 

Summary


We find cause to discipline Olson’s license under § 332.321.2(5), (6) and (15).

SO ORDERED on January 19, 2007.



________________________________



JOHN J. KOPP  



Commissioner

	�Section 195.017.8(2)(z), RSMo Supp. 2006.  Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Section 195.017.8(2)(n), RSMo Supp. 2006.  


	�Section 195.017.4(2)(j), RSMo Supp. 2006.  


	�Missouri Dental Bd. v. Olson, No. 02-0593 DB.  The complaint differed slightly from Finding 7 in that it asserted an administration of conscious sedation to K.L. rather than J.G. on February 26, 2002.  


	�Section 195.017.4(4)(c), RSMo Supp. 2006.    


	�Section 195.017.4(2)(q), RSMo Supp. 2006. 


	�Section 195.017.8(5), RSMo Supp. 2006.


	�Section 195.017.8(2)(n), RSMo Supp. 2006.


	�Section 195.017.8(2)(gg), RSMo Supp. 2006.   


	�Section 195.017.8(1)(b), RSMo Supp. 2006.  


	�Section 195.017.6(4)(d), RSMo Supp. 2006.  


	�The application for temporary restraining order and petition for preliminary and permanent injunction differed slightly from Finding 7 in that it asserted an administration of conscious sedation to K.L. rather than J.G. on February 26, 2002.  


	�Section 621.045, RSMo 2006.  


	�Section 621.110.


	�The conduct differs from the conduct that this Commission previously found as cause for discipline in Case No. 02-0593 DB, because the conduct is practicing without a valid BNDD registration rather than practicing without a conscious sedation authorization permit from the Board.  


	�Missouri Bd. for Arch’ts, Prof’l Eng’rs& Land Surveyors v. Duncan, 744 S.W 2d 524, 533 (Mo. App., E.D. 1988).  


	�Id.


	�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  


	�Section 1.020(8).  


	�Johnson v. Missouri Bd. of Nursing Home Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  


	�The Board does not allege any facts showing fraud, dishonesty or misrepresentation, and makes no argument that Olson is subject to discipline on those grounds.  


	�Why the regulation applies to applicants is not clear, as Regulation 19 CSR 30-1.017(2)(A) plainly states that no one may engage in an activity for which registration is required until the application for registration is processed and the registration is issued.  However, regulations have the force and effect of law, State ex rel. Barnett v. Missouri State Lottery Comm'n, 196 S.W.3d 72, 78 (Mo. App. ,W.D. 2006), and we must take them as we find them.  


	�Once again, the Board does not allege any facts showing fraud, dishonesty or misrepresentation, and makes no argument that Olson is subject to discipline on those bases.  
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