Before the

Administrative Hearing Commission

State of Missouri

KELLEY J. OGLETREE,
)




)



Petitioner,
)




)


vs.

)

No. 01-1031 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On June 11, 2001, the Missouri Ethics Commission (Ethics) assessed Kelley J. Ogletree a late filing fee of $60 for the untimely filing of a lobbyist expenditure report (report).  On June 25, 2001, Ogletree filed a petition seeking this Commission’s determination that she does not owe the late filing fee.  

On September 20, 2001, Ethics filed a motion for summary determination.  We will grant the motion if Ethics establishes facts that (a) Ogletree does not dispute and (b) entitle Ethics to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).

We gave Ogletree until October 9, 2001, to file a response to the motion, but she did not respond.  Therefore, we conclude that she does not dispute the following facts as Ethics has established them.

Findings of Fact

1. Ogletree was a registered lobbyist during April 2001.  

2. By May 10, 2001, Ethics had not received an April report from Ogletree through electronic filing.  

3. On May 16, 2001, Ogletree sent a letter to Ethics via e-mail inquiring why she had not received any verification that her report was filed.  On May 16, 2001, Ethics sent a response via e-mail informing Ogletree that her April report was not completed and was not received by Ethics.

4. On May 16, 2001, Ethics received the report from Ogletree through electronic filing.  

5. By letter dated June 11, 2001, Ethics assessed Ogletree a late filing fee of $60.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Ogletree was registered as a lobbyist during April 2001.  As result, she was required to file a lobbyist expenditure report by May 10, 2001, pursuant to section 105.473.3(1), which provides:


During any period of time in which a lobbyist continues to act as an executive lobbyist, judicial lobbyist or a legislative lobbyist, the lobbyist shall file with the [ethics] commission on standardized forms prescribed by the commission monthly reports 

which shall be due at the close of business on the tenth day of the following month[.]

(Emphasis added.)  Ogletree was required to file electronically pursuant to section 105.477.3, which provides in part:


All lobbyists shall file expenditure reports required by the [ethics] commission electronically either through modem or common magnetic media. 


Ogletree did not file a report by the May 10, 2001, due date.  Ethics received a report from Ogletree on May 16, 2001.  


Section 105.964.1 provides in part:


When the last day for filing any report, statement or other document required to be filed with the [ethics] commission pursuant to the provisions of this chapter or chapter 130, RSMo falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday. 

(Emphasis added.)  The report was due on May 10, 2001, which was not a Saturday, Sunday or state holiday.  Ethics did not receive the report until May 16, 2001.  The report was six days late.  


Section 105.492.5 requires the assessment of a fee for late filing:


Any lobbyist who fails to timely file a lobbying disclosure report as required by section 105.473 shall be assessed a late filing fee of ten dollars for every day such report is late. 

(Emphasis added.)


Ogletree indicated in her petition that she attempted to file her report on time but made a clerical error in sending the report electronically.  In several recent cases before this Commission involving late electronic filing, we have denied Ethics’ motion for summary determination.  In those cases, the petitioners made detailed allegations of their futile efforts to file their statements electronically and placed into issue the adequacy of Ethics’ electronic filing system.  However, 

Ogletree merely alleged that she made a clerical error with electronic filing.  Further, there was no indication that Ogletree or anyone from her office contacted Ethics for assistance with or confirmation of the filing until six days after the report was due.  The law does not provide an exception to the late filing fee as requested by Ogletree, nor does it provide any authority for us to make an exception.  


We grant Ethics’ motion for summary determination.  Because the report was six days late, Ogletree is liable for a late filing fee of $60.  We cancel the hearing.


SO ORDERED on October 12, 2001.




_______________________________




KAREN A. WINN




Commissioner

�Ethics had a “working file” for Ogletree in its database.  This file allows individuals to enter their data and, if necessary, make changes before submitting their final report.  The report is not filed until the filer chooses the option entitled, “Submit Completed Report.”





�All statutory references are to the 2000 Supplement to the Revised Statutes of Missouri.
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