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DIRECTOR OF DEPARTMENT OF
)

INSURANCE, FINANCIAL INSTITUTIONS
)

AND PROFESSIONAL REGISTRATION,
)



)



Petitioner,
)




)


vs.

)

No. 10-0851 DI




)

KEVIN O’DWYER,

)




)



Respondent
)

DECISION


The insurance producer license of Kevin O’Dwyer is subject to discipline because O’Dwyer failed to respond to an inquiry from the Consumer Affairs Division of the Department of Insurance, Financial Institutions and Professional Registration (“the Department”), signed the name of another without authorization, and committed an insurance unfair trade practice.    
Procedure


The Director of the Department (“the Director”) filed a complaint on May 12, 2010.  Prior attempts at service of our notice of complaint/notice of hearing and a copy of the complaint went unclaimed.

The Director filed his motion for summary decision on June 2, 2011.  O’Dwyer filed a response on June 16, 2011, and the Director filed a reply to the response on June 22, 2011, after 
we granted leave to do so.  We deem O’Dwyer to have been served notice of this case when he filed his response to the Director’s motion for summary decision.  On June 29, 2011, we ordered the Director to cause a copy of the complaint, our original notice of complaint/notice of hearing, and his motion for summary decision to be served on O’Dwyer.  The Director did this on August 25, 2011.
Findings of Fact

1. The Director issued an insurance producer license to O’Dwyer on November 18, 2003.  His license was current and active at all relevant times.
2. On October 23, 2008, the Department received a complaint from Gara Sloan that O’Dwyer signed the name of her husband, David Sloan, to an insurance application.
3. On November 24, 2008, Diana Brady, a special investigator with the Department’s Consumer Affairs Division, mailed a letter to O’Dwyer at his address of record, requesting that O’Dwyer send, by December 15, 2008, a detailed letter of explanation regarding Gara Sloan’s allegations.

4. Brady’s letter was not returned as undeliverable.
5.
O’Dwyer did not respond to Brady’s letter of November 24, 2008 and did not contact the Department in any way so as to demonstrate a reasonable justification for not responding.

6.
On February 18, 2009, Brady mailed a second letter to O’Dwyer at his address of record, requesting that O’Dwyer send, by March 11, 2009, a detailed letter of explanation regarding Gara Sloan’s allegations.

7.
The letter was not returned as undeliverable.  
8.
O’Dwyer did not respond to Brady’s letter of February 18, 2009 and did not contact the Department in any way so as to demonstrate a reasonable justification for not responding.
9.
On September 22, 2009, O’Dwyer appeared at a subpoena conference at the Department’s office in Jefferson City, Missouri, where he testified under oath.  
10.
At the subpoena conference, O’Dwyer admitted signing David Sloan’s name to an application of insurance without authorization.
11.
At the subpoena conference, O’Dwyer also admitted to calling himself and holding himself out to the public as “Kevin the Medicare Guy.”  He also stated he was a Medicare specialist and held himself out as a specialist in Medicare while selling insurance policies.   
Conclusions of Law


We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving that O’Dwyer has committed an act for which the law allows discipline.
  The Director contends that O’Dwyer’s license is subject to discipline under § 375.141.1, which provides, in relevant part:
1. The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:

(1) Intentionally providing materially incorrect, misleading, incomplete or untrue information in the license application;

(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state;

*   *   *

(7) Having admitted or been found to have committed any insurance unfair trade practice or fraud;

*   *   *

(10) Signing the name of another to an application for insurance or to any document related to an insurance transaction without authorization[.]

Count I- Failure to Respond to Consumer Affairs Inquiries


Regulation 20 CSR 100-4.100(2)(A) provides:

Upon receipt of any inquiry from the division,[
] every person shall mail to the division an adequate response to the inquiry within twenty (20) days from the date the division mails the inquiry.  An envelope's postmark shall determine the date of mailing.  When the requested response is not produced by the person within twenty (20) days, this nonproduction shall be deemed a violation of this rule, unless the person can demonstrate that there is reasonable justification for that delay.
O’Dwyer failed to respond to two inquiries from the Consumer Affairs Division, in violation of this Regulation, which is an insurance law of this state.  There is cause for discipline under 
§ 375.141.1(2).

Count II – Signing the Name of Another Without Authorization

At the August 22, 2009 subpoena conference, O’Dwyer admitted signing David Sloan’s name to an application for insurance, which is a document related to an insurance transaction.  There is cause for discipline under § 375.141.1(10).
Count III – Insurance Unfair Trade Practice
The Director alleges that O’Dwyer held himself out  to the public as “Kevin the Medicare Guy,” and argues that by doing so, he committed an unfair trade practice in the business of insurance as set out in § 375.936,
 which provides in relevant part:

Any of the following practices, if committed in violation of section 375.934, are hereby defined as unfair trade practices in the business of insurance:
*   *   *
(12) “Unfair financial planning practices”, an insurance producer, agent, broker or consultant:

(a) Holding himself out, directly or indirectly, to the public as a financial planner, investment adviser, financial consultant, financial counselor, or any other specialist engaged in the business of giving financial planning or advice relating to investments, insurance, real estate, tax matters, or trust and estate matters when such person is in fact engaged only in the sale of policies[.]
The Director also notes that O’Dwyer stated in the subpoena conference that he called himself “Kevin the Medicare Guy” “because I’m a Medicare specialist.”  He elaborated:  “I’m a broker, so I carry—like I know everything about Medicare programs, rules, CMS stuff, everything.”  The Director asserts that these statements, in addition to O’Dwyer calling himself “Kevin the Medicare Guy,” constitute holding himself out as a Medicare specialist.  We agree.  
There is cause for discipline under § 375.141.1(7). 
Summary


We find cause to discipline O’Dwyer under § 375.141.1(2), (7), and (10).  We cancel the hearing.

SO ORDERED on December 7, 2011.



__________________________________


SREENIVASA   RAO   DANDAMUDI


Commissioner

	�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2010.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�“Division” refers to the Consumer Affairs Division of the Department.  20 CSR 100-4.010(1)(B).


�RSMo 2000.





PAGE  
5

_967358278.doc



