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)
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)

DECISION


There is cause to deny John F. O’Neil’s renewal application for licensure as a motor vehicle dealer because he pled guilty to the criminal offense of passing a bad check.  We exercise our discretion and grant his application.
Procedure


On December 22, 2009, O’Neil, d/b/a Tork, LTD, filed a complaint appealing the Director of Revenue’s (“the Director”) decision denying his application to renew his motor vehicle dealer license.  On January 4, 2010, we held a hearing on the complaint.  David D. Goring represented the Director.  J. Richard McEachern represented O’Neil.  The matter became ready for our decision on January 11, 2010, the date the transcript was filed.

Findings of Fact

1. O’Neil has been a motor vehicle dealer in Missouri for over 20 years.  In 2008, he had a three-day suspension due to a temporary license tag violation; he has had no other problems with his dealer license.
2. O’Neil was investing in an investment arrangement with his employee, Gordon Kinder.  When O’Neil refused to invest any more money, Kinder sold vehicles and took the money.  The vehicles were owned by Automotive Finance Company (“AFC”) under a floor plan financial arrangement.
  O’Neil wrote and signed checks that he believed were valid, but, as a result of Kinder’s actions, they were not.  He was not aware that Kinder had taken the property until the checks bounced.
3. O’Neil has not pursued legal action against Kinder because Kinder has no assets.
4. On January 9, 2007, in the Circuit Court of Jefferson County, O’Neil pled guilty to four counts of passing a bad check - $500 or more, a Class D felony.  The court suspended the imposition of sentence and placed O’Neil on five years’ probation beginning April 9, 2007.
5. O’Neil initially owed AFC $132,000.  As part of the plea bargain, O’Neil pays monthly restitution in a minimum amount of $1,000.  O’Neil has never missed a payment and has made payments of more than the minimum amount.  At the time of the hearing, O’Neal had paid approximately $60,000 to AFC.
6. The motor vehicle dealership is O’Neil’s only source of income.  He is the main source of income for his family.
7. On his renewal application for 2009, O’Neil acknowledged that he had pled guilty to a criminal offense within the previous 10 years.  Nevertheless, in December 2008, the Director renewed O’Neil’s license renewal application.
8. On November 2, 2009, O’Neil filed an application with the Director to renew his motor vehicle dealer license.  Again, he acknowledged the guilty plea.
9. By letter dated December 11, 2009, the Director informed O’Neil that his application had been denied.
10. A motor vehicle dealer’s license expires on December 31 of each year.
  
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Director,
 which is the application.  We exercise the same authority that has been granted to the Director.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
 

This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  

I.  Cause for Denial
A.  Lack of Good Moral Character

The Director argues that there is cause for denial because O’Neil lacks good moral character.  Section 301.559.3
 states:

Every . . .  motor vehicle dealer . . . shall make application to the department for issuance of a license.  The application shall be on forms prescribed by the department and shall be issued under the terms and provisions of sections 301.550 to 301.573 and require all applicants, as a condition precedent to the issuance of a license, to provide such information as the department may deem necessary to 
determine that the applicant is bona fide and of good moral character[.]
Good moral character is honesty, fairness, and respect for the law and the rights of others.


O’Neil pled guilty to the criminal offense of passing bad checks under § 570.120:
1.  A person commits the crime of passing a bad check when:
(1) With purpose to defraud, the person makes, issues or passes a check or other similar sight order or any other form of presentment involving the transmission of account information for the payment of money, knowing that it will not be paid by the drawee;

(2) The person makes, issues, or passes a check or other similar sight order or any other form of presentment involving the transmission of account information for the payment of money, knowing that there are insufficient funds in or on deposit with that account for the payment of such check, sight order, or other form of presentment involving the transmission of account information in full and all other checks, sight orders, or other forms of presentment involving the transmission of account information upon such funds then outstanding, or that there is no such account or no drawee and fails to pay the check or sight order or other form of presentment involving the transmission of account information within ten days after receiving actual notice in writing that it has not been paid because of insufficient funds or credit with the drawee or because there is no such drawee.

We find that the guilty pleas alone are insufficient to show lack of good moral character.  The Director also alleges that O’Neil committed the underlying conduct of defrauding AFC by writing bad checks.  A guilty plea resulting in a suspended imposition of sentence does not collaterally estop the issue of whether O’Neil committed a criminal offense.
  A guilty plea is evidence of the conduct charged.  The plea constitutes a declaration against interest, which the defendant may explain away.


We believe O’Neil’s testimony that he did not write the checks knowing that there were insufficient funds.  He testified:

Q:  In your description of the circumstances surrounding the guilty pleas and the passing of the bad checks, did you sign your name on those checks; is that correct?

A:  Correct.

Q:  You did that knowing that they would have insufficient funds?

A:  No.  You don’t know until the money that you’re supposed to receive from the vehicles that are sold is not there.  In other words, you’re kind of in a very quick turnaround.  You’re supposed to sell the car, get the money and cover checks.  The money never came in.

There is no evidence that O’Neil lacks good moral character.  There is no cause for denial for failing to meet the qualifications set forth in § 570.120.

B.  Criminal Offense


The Director argues that there is cause for denial under § 301.562:
1.  The department may refuse to issue or renew any license required pursuant to sections 301.550 to 301.573 for any one or any combination of causes stated in subsection 2 of this section.  The department shall notify the applicant or licensee in writing at his or her last known address of the reasons for the refusal to issue or renew the license and shall advise the applicant or licensee of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.

2.  The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license issued under sections 301.550 to 301.573 for any one or any combination of the following causes:

*   *   *

(3) The applicant or license holder has, within ten years prior to the date of the application, been finally adjudicated and found guilty, 
or entered a  plea of guilty or nolo contendere, in a prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions, or duties of any business licensed under sections 301.550 to 301.573; for any offense, an essential element of which is fraud, dishonesty, or an act of violence; or for any offense involving moral turpitude, whether or not sentence is imposed[.]

1.  Essential Element


The Director argues that the criminal offense of passing a bad check is an offense essential elements of which are dishonesty and fraud.  An essential element is one that must be proven for a conviction in every case.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.


Although we believe O’Neil’s testimony, this subdivision allows denial for the guilty plea to the crime without regard to whether the individual committed the conduct at issue.  Fraud and dishonesty are essential elements of the criminal offense of passing a bad check.  There is cause for denial under § 301.562.2(3).
2.  Reasonably Related


The Director argues that the criminal offense of passing a bad check is reasonably related to the duties of a motor vehicle dealer.  We agree.  As shown in the circumstances of this case, managing funds is an important part of the duties of a motor vehicle dealer.  There is cause for denial under § 301.562.2(3).
II.  Discretion

“May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Director, and we need not exercise it in the same way.


Although we find cause for denial, we exercise our discretion and grant O’Neil’s license application.  We believe his testimony that his actions were not intentional.  He is paying restitution to AFC – something that would be difficult, if not impossible, to continue if he loses his license.  Because we believe that O’Neil did not commit the underlying conduct, the guilty plea to the offense alone is not sufficient to persuade us that O’Neil should not be licensed.

Summary

We grant O’Neil’s application to renew his license.

SO ORDERED on January 20, 2010.



________________________________



JOHN J. KOPP



Commissioner
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