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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 17, 2000, Patrick A. O’Brien, Ph.D., filed a complaint appealing the decision of the State Committee of Psychologists (Committee) denying his application for provisional licensure as a psychologist.  The Committee alleges that O’Brien did not meet the requirement of one year in residence at the educational institution granting the doctoral degree.  O’Brien alleges that he met the one-year residency requirement and all other requirements for provisional licensure.


This Commission held a two-day hearing on the complaint.  The first day of hearing was on July 25, 2001, and the second day was on October 5, 2001.  Harvey M. Tettlebaum and Mary S. Erickson with Husch & Eppenberger, L.L.C., represented O’Brien.  The Committee was represented by Assistant Attorney General Bernabe Icaza on July 25, 2001, and by Assistant Attorney General James Ertle on October 5, 2001.  Assistant Attorney General Rikki L. Jones 

filed written briefs on behalf of the Committee.  The last written brief was filed on May 15, 2002.

Findings of Fact

1. O’Brien is and was at all relevant times a resident of Missouri.  O’Brien is and was at all relevant times at least 21 years of age and of good moral character.

2. For approximately ten years, O’Brien has been employed by the Central Community Church of God in Rolla, Missouri, as the senior pastor and director of ministries.  O’Brien has a B.S. degree in professional ministries from Mid-Atlantic Bible College and a Master’s degree in counseling from Liberty University.  

3. O’Brien initially took courses at Walden University in 1995 in the Human Services Division.  In the spring quarter of 1995, he took two courses, professional development and psychology of learning.  In the summer quarter of 1995, he took two courses, social psychology and multi-cultural counseling.  These courses were later transferred by internal program transfer to the Division of Psychology.

4. Walden University is a graduate-only, distance learning institution founded to provide access for individuals to post-baccalaureate degree programs, primarily doctoral degree programs, who might otherwise be unable to obtain a doctoral degree.  Walden’s programs are primarily for mid-career professional individuals who have achieved in the practical sphere in their professions and who wish to acquire the competency and credentials of a Ph.D.  The average age of students at Walden is 45 years.  Students admitted to the psychology Ph.D. program must have a Master’s degree from a regionally accredited institution in a related field.

5. Walden University is and was at all relevant times accredited by the North Central Association of Colleges and Schools, a regional accrediting association approved by the Council for Higher Education Accreditation, which replaced the Council on Postsecondary Accreditation.  

6. Walden’s doctoral degree program in psychology is not a program accredited or provisionally accredited by the American Psychological Association.

7. Walden’s doctoral degree program in psychology is not a program designated or approved, including provisional approval, by the American Association of State Psychology Boards (AASPB) or the Council for the National Register of Health Service Providers (CNRHSP) in Psychology. 

8. The academic year at Walden is four quarters, but students are required only to register for courses for three quarters per academic year.  Full time study at Walden is two courses per quarter, which is equal to ten credits.

9. Walden requires an academic year in residency or its equivalent.  Walden defines an academic year in residence as the completion of a series of instructional sessions containing a total of 500 hours of face-to-face contact with faculty occurring over a period of 13 or 14 months.  Contact hours include instruction, supervision, evaluation, advising, and informal meetings.  Contact hours do not include individual study or research.  An equivalency to an academic year in residence is defined by Walden as the completion of 500 hours of face-to-face contact with faculty at residency sessions during any continuous 24-month period.  Core and continuing residencies and courses meeting at instructional centers qualify as contact hours contributing to the equivalency option.

10. All core and continuing residencies are held at sites in the United States owned, leased or rented by Walden University.  Walden must be licensed by each state in which it presents instruction.

11. For accreditation purposes, the APA mandates that a doctoral program in psychology require at least three years of full-time study or the equivalent thereof, two of which 

are at the institution giving the degree and one of which is in full-time residence or the equivalent thereof at the institution giving the degree.

12. Academic residency provides a period of physical proximity among students and faculty to facilitate opportunities for direct learning interaction, close observation, assessment of student development, acquisition of professional competence, professional role modeling, socialization, and acculturation activities.

13. Within the Division of Psychology, Walden has three methods of providing instruction:  (1) Mode A courses, which are on-line; (2) Mode B courses, which combine on-line and person-to-person contact; and (3) courses that are all face-to-face.  The third option was not available to O’Brien when he was obtaining his doctorate from Walden.

14. Mode A courses are accomplished by having the faculty and students participate on-line in a listserv or forum, in which the faculty presents materials and discussion questions.  Students are required to respond to the professor and to other students with a set number of interactions per week.  The grading of Mode A courses takes into consideration the quality of the presentations during the on-line interactions, whether the presentations have supporting references, and whether the students exhibit critical thinking and integration of the materials.

15. Mode B courses contain the reading assignments and on-line interactions like Mode A courses.  In addition, Mode B courses require that the students and professor come together for face-to-face workshop discussion and instruction for 12 hours over the course of a weekend at one of Walden’s instructional sites.

16. O’Brien took the following Mode B courses while at Walden University:  Tests and Measurements; and Qualitative and Quantitative Analysis (spring 1996); Psychological Research and Design; and Theories of Personality (fall 1996); Practicum (winter 1996-1997); and Psychological Appraisals (spring 1997).

17. O’Brien completed his practicum at Fort Leonard Wood Army Hospital.  He was involved with child and adolescent assessment, and also did marriage, family, and individual counseling.  Practicum is an on-site experience of working in a clinical setting.  Walden requires 500 hours of practicum with a licensed psychologist.  The practicum requirement is separate from the residency requirement.

18. O’Brien communicated with Dr. Hilda Glazer, his Walden faculty practicum advisor, at least twice a week.  Additionally, the practicum students come together for a weekend in which they make presentations of tapes of therapy sessions and discuss the presentations.  

19. O’Brien satisfied an equivalency to an academic year in residency as defined by Walden University by completing 500 contact hours in a continuous 24-month period.  O’Brien completed the following academic residencies at Walden:

	Residency Course
	Dates Attended
	Location
	Contact Hours
	Total

Days

	RESI 0097 – Continuing 4
	3/9/95 – 3/13/95
	Chicago, IL

	40
	4

	RESS 0011 – Core 20
	6/25/95 – 7/14/95
	Bloomington, IN
	200
	20

	RESI 0105 – Continuing 4
	1/24/96 – 1/28/96
	Alexandria, VA
	40
	4

	RESS 0012 – Core 20
	6/23/96 – 7/13/96
	Bloomington, IN
	200
	20

	RESI 9706 – Continuing 4
	2/12/97 – 2/16/97
	Denver, CO
	40
	4

	RESI 989C – Continuing 9
	1 weekend per month for 9 months between 9/26/97 & 5/30/98
	Minneapolis, MN
	108
	10.8


20. The Core residency, Core 20 (C-20), is the central residency component where students come together with faculty at Indiana University.  Students have the opportunity to do 

research using the Indiana University library.  Walden professors provide instruction and outside speakers are brought in to enhance the academic experience of the program.  The C-20 is in addition to the course work and complements the course work.

21. A Continuing 4 (C-4) is centered on a theme.  There is a plenary session along with multi-disciplinary workshops and specific workshops designed for psychology students.  Faculty advising and peer interaction are a part of the C-4 program.  For O’Brien, Mode B course work was a component of two C-4 programs.

22. The Continuing 9 (C-9) is an advanced seminar presented by Walden faculty where the students meet together over a weekend once a month for nine out of ten months.

23. O’Brien attended the C-9 in Minneapolis even though it was not required for him because he had already fulfilled the 500-contact-hour requirement within 24 months needed to satisfy Walden’s equivalency to its residency requirement.

24. O’Brien graduated from Walden University with a doctoral degree in psychology in May 1998.

25. O’Brien filed with the Committee an application for provisional licensure as a psychologist with the requisite filing fee in 1998.

26. By letter dated April 20, 2000, the Committee denied O’Brien’s application for provisional licensure.

Conclusions of Law


We have jurisdiction to hear the complaint.  Section 621.120.
  O’Brien has the burden to show that he is entitled to licensure.  Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  The Committee’s answer sets forth the grounds on 

which we have jurisdiction to deny the application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


We exercise the same authority that has been granted to the Committee.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  Therefore, we simply decide the application de novo.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).   


The Committee alleges that O’Brien’s application should be denied for failing to meet the residency requirement of section 337.025, which provides:   


1.  The provisions of this section shall govern the education and experience requirements for initial licensure as a psychologist for the following persons:

*   *   *


(2) A person who is matriculated after August 28, 1990, in a graduate degree program designed to train professional psychologists.


2.  Each applicant shall submit satisfactory evidence to the committee that the applicant has received a doctoral degree in psychology from a recognized educational institution,[
] and has had at least one year of satisfactory supervised professional experience in the field of psychology.

3. A doctoral degree in psychology is defined as:


(1) A program accredited, or provisionally accredited, by the American Psychological Association; or


(2) A program designated or approved, including provisional approval, by the American Association of State Psychology Boards or the Council for the National Register of Health Service Providers in Psychology, or both; or


(3) A graduate program that meets all of the following criteria:


(a) The program, wherever it may be administratively housed, shall be clearly identified and labeled as a psychology program.  Such a program shall specify in pertinent institutional catalogues and brochures its intent to educate and train professional psychologists;


(b) The psychology program shall stand as a recognizable, coherent organizational entity within the institution of higher education; 


(c) There shall be a clear authority and primary responsibility for the core and specialty areas whether or not the program cuts across administrative lines;


(d) The program shall be an integrated, organized, sequence of study;


(e) There shall be an identifiable psychology faculty and a psychologist responsible for the program; 


(f) The program shall have an identifiable body of students who are matriculated in that program for a degree;


(g) The program shall include a supervised practicum, internship, field, or laboratory training appropriate to the practice of psychology;


(h) The curriculum shall encompass a minimum of three academic years of full-time graduate study,[
] with a minimum of one year’s residency at the educational institution granting the doctoral degree; and


(i) Require the completion by the applicant of a core program in psychology which shall be met by the completion and award of at least one three-semester-hour graduate credit course or a combination of graduate credit courses totaling three semester hours or five quarter hours in each of the following areas:


a.  The biological bases of behavior such as courses in:  physiological psychology, comparative psychology, neuropsychology, sensation and perception, psychopharmacology; 


b.  The cognitive-affective bases of behavior such as courses in:  learning, thinking, motivation, emotion, and cognitive psychology;


c.  The social bases of behavior such as courses in:  social psychology, group processes/dynamics, interpersonal relationships, and organizational and systems theory;


d.  Individual differences such as courses in:  personality theory, human development, abnormal psychology, developmental psychology, child psychology, adolescent psychology, psychology of aging, and theories of personality; 


e.  The scientific methods and procedures of understanding, predicting and influencing human behavior such as courses in:  statistics, experimental design, psychometrics, individual testing, group testing, and research design and methodology.

(Emphasis added.)


Pursuant to section 337.025.3(1), if a doctoral degree program in psychology is accredited or provisionally accredited by the APA, the program is not required to meet each of the separate criteria set forth in section 337.025.3(3).  Pursuant to section 337.025.3(2), if a program is approved or provisionally approved by the AASPB or the CNRHSP, the program is not required to meet each of the separate criteria set forth in section 337.025.3(3).  The program completed by O’Brien at Walden was not accredited or provisionally accredited by the APA, the AASPB or the CNRHSP.  Therefore, that program was required to meet each of the separate criteria set forth in section 337.025.3(3) including the residency requirement of section 337.025.3(3)(h).  We note that the separate criteria of section 337.025.3(3) may present a more rigorous standard than what is necessary for an accredited institution, which is subject to continued monitoring by an accrediting entity.


The Committee argues that O’Brien failed to meet the residency requirement of section 337.025.3(3)(h) in that he failed to complete one academic year of full-time study in physical 

proximity to a Walden University facility to ensure ongoing face-to-face contact with faculty.  The Committee argues that section 337.025.3(3)(h) is more restrictive than the equivalency option set forth in Walden’s guidelines and in the APA accreditation process.

O’Brien asserts that he met the residency requirement of section 337.025.3(3)(h) because he successfully met the purposes and objectives of the residency requirement according to the standards of the APA and general academia.  He argues that the statute does not require an “academic” year of residency, nor does it require a “full time” year of residency.  He further argues that the physical premises for the residency can be a campus, clinic, or some other meeting place for students and faculty.


Section 337.025 does not define the term “residency.”  When ascertaining legislative intent, words and phrases not defined in the statute are taken in their plain or ordinary and usual sense.  Section 1.090; Bartareau v. Executive Business Products, Inc., 846 S.W.2d 248, 249 (Mo. App., E.D. 1993).  However, technical words having a peculiar meaning are understood according to their technical import.  Id; Rathjen v. Reorganized School Dist. R-II of Shelby County, 284 S.W.2d 516, 523 (Mo. banc 1955).  The term “residency” has a technical meaning within the academic field of psychology.  Therefore, we apply that meaning.


Both parties and their respective experts cite to the APA’s glossary of accreditation terms (Jt. Ex. 8B), which defines residency as:

“The place were [sic] one resides”, or: “being committed to live and work in a specific place, often for a particular period of time.”  Also: “A period (or program) of advanced, specialized medical or surgical training in a hospital” – In the context of this document, a period or program of post-doctoral education and training in a substantive traditional or specialty practice area in professional psychology.  The “residence” or “residency” requirement in training in education is intended to assure some period of physical proximity between and among students and faculty, thereby facilitating opportunities for direct learning interactions, close 

observation, assessment and evaluation of student development and acquisition of professional competence, as well as opportunities for professional role modeling, socialization and acculturation activities expected in professional education and training programs.

The experts of both parties agreed that the purpose of a residency program is to provide a period of physical proximity among students and faculty to facilitate opportunities for direct learning interaction, close observation, assessment of student development, acquisition of professional competence, professional role modeling, socialization, and acculturation activities.


Both parties cite to the APA accreditation guidelines (Jt. Ex. 8A, at 5), which provide in relevant part:

The program requires of each student a minimum of 3 full-time academic years of graduate study (or the equivalent thereof) and completion of an internship prior to awarding the doctoral degree.  At least 2 of the 3 academic training years (or the equivalent thereof) must be at the institution from which the doctoral degree is granted, and at least 1 year of which must be in full-time residence (or the equivalent thereof) at that same institution.


O’Brien’s expert, Dr. David Singer, testified that O’Brien met the residency requirements of the APA and the psychology academia, as well as the requirements of section 337.025.3(3)(h).  Dr. Singer testified that Walden’s combination of on-line and contact hours together provide more different kinds of learning than in most graduate programs in clinical psychology.  Dr. Singer stated that when O’Brien completed over 500 contact hours in 24 months to meet Walden’s residency equivalency requirement, he had considerably more contact hours than a student at Singer’s traditional institution, the University of Hartford, would have in a year.


O’Brien insists that according to Dr. Singer’s testimony, the Fielding Institute is an APA accredited institution with a similar learning model to Walden’s, and that the Fielding Institute requires only 300 hours of face-to-face contact over six years.  Nevertheless, pursuant to section 337.025.3(1), an APA accredited program is not required to meet each of the separate criteria set 

forth in section 337.025.3(3), including the residency requirement of section 337.025.3(3)(h).  Therefore, the testimony regarding the Fielding Institute’s accredited program is not relevant to whether or not O’Brien met the residency requirement of section 337.025.3(3)(h).


The Committee’s expert, Dr. Michael Ross, testified that section 337.025.3(3)(h) is more restrictive than the APA accreditation guidelines because it does not include an equivalency option for completing a residency when the educational institution is not accredited by the APA, the AASPB, or the CNRHSP.  Dr. Ross indicated that section 337.025.3(3)(h) requires at least one academic year of residency at the institution granting the degree.  O’Brien’s 500 contact hours over 23 months do not meet the statutory requirement, according to Dr. Ross, because they do not provide for one academic year of residency at the institution.   


O’Brien argues that the expert testimony of each party should be given equal weight.  We agree.  O’Brien further argues that we cannot consider Dr. Ross’ testimony regarding the intent, meaning, and interpretation of section 337.025.3(3)(h).  However, the experts of both parties testified concerning the meaning and interpretation of the statute.  


When Dr. Ross testified that he had been the chair of a task force of the Missouri Psychological Association, which had participated in the drafting of proposed statutory language, O’Brien objected to any testimony of legislative intent, and we sustained that objection.  (Tr. at 311-312.)  O’Brien asserts that Dr. Ross’ opinion cannot be substituted for legislative intent, and we agree.  We determine the legislative intent from the language of the statute, not from any of Dr. Ross’ statements concerning his participation in proposing legislation.


O’Brien completed an equivalency to an academic year in residence as defined by Walden University for the completion of 500 hours of face-to-face contact with faculty at residency sessions interspersed throughout a continuous 24-month period.  O’Brien obtained 

contact hours at Walden University facilities among faculty and students for the following periods:  24 days in 1995, 24 days in 1996, and 14.8 days from February 1997 through May 1998, for a total of 62.8 hours in approximately three years.  He attended courses for limited periods of time at a variety of locations, including Indiana, Illinois, Virginia, Colorado, and Minnesota.  The equivalency consisted of intermittent periods of contact hours, including sessions that lasted for weeks and weekends.  However, these sessions were separated by longer periods of time, in some instances as much as six months, wherein no face-to-face contact occurred with faculty members.


We are required to follow the statutory provision for residency set forth at section 337.025.3(3)(h).  That statute does not provide for an equivalency to the one-year residency requirement.  The statue gives us no discretion to substitute an equivalency for the one-year residency as defined by Walden University or the APA.  Although O’Brien had isolated sessions that included many hours of face-to-face contact with faculty, he did not complete one year in residency at the educational institution.  We conclude that O’Brien has not met the one-year residency requirement of section 337.025.3(3)(h).


O’Brien argues that the denial of a provisional license violated his constitutional right to equal protection.  As an executive branch agency, this Commission does not have jurisdiction to address constitutional questions.  Cocktail Fortune v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999).  We must apply the statutes as written.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  Therefore, we do not rule on O’Brien’s constitutional challenge.  However, O’Brien has properly raised his challenge before us, and he may argue it before appeals tribunals if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D 1993).

Conclusion


We deny O’Brien’s application because he failed to meet the residency requirement of section 337.025.3(3)(h). 


SO ORDERED on June 18, 2002.



________________________________



SHARON M. BUSCH



Commissioner

�The residency course in Chicago, which was similar to many of the Walden’s residency courses, was held in rented space in a hotel where the students stayed.  (Tr. at 144.)


�Statutory references are to the 2000 Revised Statutes of Missouri.


�The parties agree and stipulate that Walden University meets the definition of a “recognized educational institution” under the statute.


�The parties agree and stipulate that O’Brien’s program encompassed a minimum of three academic years of full-time graduate study as required in section 337.025.3(3)(h) and that the program met the additional criteria in section 337.025.3(3)(a), (b), (c), (d), (e), (f), (g), and (i).
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