Before the

Administrative Hearing Commission

State of Missouri

DANIEL M. O’SHEA,
)



)



Petitioner,
)




)


vs.

)

No. 00-2917 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On December 21, 2000, Daniel M. O’Shea filed a petition appealing the Director of Revenue’s denial of a claim for a refund of sales tax paid on a replacement motor vehicle.  On January 29, 2001, O’Shea filed a motion for summary determination.  On February 9, 2001, the Director filed suggestions in opposition to O’Shea’s motion along with a cross-motion for summary determination.  On February 15, 2001, O’Shea filed a reply to the Director’s suggestions and cross motion.  O’Shea argues that he has a meritorious claim and that the time limitation set forth in the statute should not be an absolute bar to a refund.  The Director argues that no refund is permitted because more than 180 days elapsed between the sale of the original vehicle and the purchase of the replacement vehicle.  


Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if either party establishes facts that (a) are not disputed and (b) entitle either party to a 

favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993). 

Findings of Fact

1. On January 15, 2000, O’Shea sold a 1993 Honda, Vehicle Identification No. 1HGCB7693PA163012, for $7,500.  

2. On July 22, 2000, O’Shea entered into a contract to purchase a 2000 Toyota, Vehicle Identification No. 2T1CF22P6YC267761, for $21,000.  On July 24, 2000, O’Shea purchased the Toyota.  

3. When O’Shea registered and licensed the Toyota, he paid $887.25 in state sales tax and $690.90 in local sales tax.

4. On September 5, 2000, O’Shea filed a refund request with the Director and requested a $565.79 sales tax refund for the sale of a replacement vehicle.  He claimed that he was entitled to a credit of $7,500 against the purchase price of the 2000 Toyota and, therefore, a refund of the sales tax paid on that amount.

5. On December 6, 2000, the Director issued a final decision denying O’Shea’s refund request.

Conclusions of Law


We have jurisdiction to hear O’Shea’s petition.  Section 621.050.1.
  O’Shea has the burden to prove that the law entitles him to a refund.  Section 621.050.2.  As the defending party, the Director shows his right to a favorable decision on a claim by establishing facts that negate any element of that claim.  ITT Commercial Fin. Corp., 854 S.W.2d at 381.


Section 144.025.1 provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added).  


The statute provides a credit on the sales tax for a car buyer who trades in a vehicle for a new one or sells the old vehicle on their own.  However, that provision places explicit restrictions on the credit.  It requires that the purchase of, or contract to purchase, the replacement vehicle occur within 180 days before or after the sale of the original vehicle.


Our findings show that O’Shea did not purchase or contract to purchase the subsequent vehicle within 180 days of the sale of his original vehicle.  O’Shea admits that over 180 days elapsed between the sale of the Honda and the contract to purchase the Toyota.  O’Shea argues that he should be given the credit because the law is riddled with exceptions and exemptions.  However, the law does not provide such an exception as he requests, nor does it provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


In construing statutes, the goal is to effectuate the intent of the legislature.  Union Electric Co. v. Director of Revenue, 799 S.W.2d 78, 79 (Mo. banc 1990).  “The primary rule of statutory construction is to ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider words used in the statute in their plain and ordinary meaning.”  Delta Air Lines, Inc. v. Director of Revenue, 908 S.W.2d 353, 354        (Mo. banc 1995).  Where the language of a statute is clear and unambiguous, there is no room for 

construction.  Golde’s Dep’t Stores v. Director of Revenue, 791 S.W.2d 478, 481 (Mo. App., E.D. 1990).  A statute is ambiguous if its terms are not clear to one of normal intelligence.  Wolff Shoe Co. v. Director of Revenue, 762 S.W.2d 29, 31 (Mo. banc 1988).  We conclude that the 180-day restriction set forth in section 144.025.1 is plain and requires no construction.


We conclude that O’Shea is not entitled to a sales tax refund from the sale of the Honda that occurred more than 180 days before he contracted to purchase the Toyota.  Therefore, we grant the Director’s motion and deny the sales tax refund claim.  


We cancel the hearing.


SO ORDERED on February 27, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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