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MEMORANDUM AND ORDER


Northeast Missouri Health Council, Inc., (Northeast) filed a complaint on March 2, 2001, appealing the decision of the Department of Social Services, Division of Medical Services (Department) that it had been overpaid $42,980.82 in Medicaid payments.  

On June 20, 2001, the Department filed a motion, with supporting exhibits, for summary determination of the petition.  Our Regulation 1 CSR 15-6.450(4)(C) provides that we may decide this case without a hearing if any party establishes facts that are not disputed and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


On July 5, 2001, Northeast filed a response to the Department’s motion.  The following facts are not disputed.

Findings of Fact

1. Northeast is a federally qualified health center (FQHC) located in Kirksville, Missouri.  Northeast provides health services under the Title XIX Medicaid program to medically indigent and underserved populations.  

2. Beth Marie Schrage holds registered professional nurse (RN) License No. RN107529, issued by the Missouri State Board of Nursing.  That license was current and active at all relevant times.

3. Schrage received a Master of Science degree from the Advanced Nurse Practitioner program at the University of Missouri’s Sinclair School of Nursing in August 1993, with a clinical specialty designation of family practice.  

4. Schrage became certified by the American Nurses Credentialing Center, a national advanced nurse practitioner certifying body recognized by the Missouri Board of Nursing, in October 1993.  Her certification number is 202834-22.

5. Schrage performed advanced practice nursing (APN) tasks for Northeast from July 2, 1997, to March 8, 1999.  Northeast billed the Missouri Medicaid program for those services.  The Missouri Medicaid program paid $42,980.82 to Northeast for APN services performed by Schrage from July 2, 1997, to March 8, 1999.

6. Schrage did not receive her document for recognition to practice APN tasks from the Missouri Board of Nursing until March 10, 1999.  

7. The Medicaid provider agreement between Northeast and the Department dated October 19, 1992, provides in part the following terms:

1.  That I (the Provider) will comply with the policies and procedures as required by the Division of Medical Services and the United States Department of Health and Human Services in the delivery of services and merchandise and in submitting claims for 

payment.  I understand that in my field of participation I am not entitled to Medicaid reimbursement if I fail to so comply. 

8. By letter dated February 6, 2001, the Department issued its final decision to recoup Medicaid payments of $42,980.82 from Northeast for services performed by Schrage from July 2, 1997, to March 8, 1999.

Conclusions of Law


We have jurisdiction to hear Northeast’s complaint.  Sections 208.156.2 and 621.055.1.
  Northeast has the burden of proof on the petition.  Section 621.055.1.  As the defending party, the Department shows its right to a favorable decision on a claim by establishing facts that negate any element of that claim.  ITT Commercial Fin. Corp., 854 S.W.2d at 381.   

The Department asserts that there are no genuine issues of fact remaining and that it is entitled to recoup the amount at issue from Northeast as a matter of law.  The Department argues that Schrage’s services were not legally authorized by Missouri regulation and that Northeast could not bill the Missouri Medicaid program for those services because Schrage had not obtained the Nursing Board’s document of recognition to practice APN tasks.

Northeast argues that Schrage was legally authorized to provide the services in question, by both clinical training and education, despite the fact that she had not obtained the Nursing Board’s document of recognition.  Northeast argues that the document of recognition is a mere formality that enables the Board of Nursing to track which of its licensed RNs have achieved the additional education and clinical experience required to perform APN services.  

By federal regulation, the Department is required to recover or initiate recovery of overpayments within 60 days of discovering an overpayment and must repay the federal 

Medicaid program its share of the payment made to the provider.  Title 42 CFR 433.300 provides in part:

[A] State has 60 days from discovery of an overpayment for Medicaid services to recover or attempt to recover the overpayment from the provider before adjustment in the Federal Medicaid payment to the State is made; and that adjustment will be made at the end of the 60 days, whether or not recovery is made, unless the State is unable to recover from a provider because the overpayment is a debt that has been discharged in bankruptcy or is otherwise uncollectable.

The Department’s Regulation 13 CSR 70-26.010(2) and (3) provides:

(2)  General Principles.


(A)  The Missouri Medicaid Assistance program shall reimburse FQHC providers based on the reasonable cost of FQHC-covered services related to the care of Medicaid recipients (within program limitations) less any copayment or deductible amounts which may be due from Medicaid recipients effective for services on and after July 1, 1990.


(B)  Reasonable costs shall be determined by the Division of Medical Services based on desk review of the applicable cost reports and shall be subject to adjustment based on field audit.  Reasonable costs shall not exceed the Medicare cost principles set forth in 42 CFR Part 413.

*   *   *


(D)  FQHCs must use the Medicare cost report forms and abide by Medicare cost principles, limitations and/or screens as though the FQHC was certified for Medicare participation as a federally funded health clinic (FFHC).

*   *   *

(3)  Nonallowable Costs.  Any costs which exceed those determined in accordance with the Medicare cost reimbursement principles set forth in 42 CSR Part 413 are not allowable in the determination of a provider’s total reimbursement. . . . 

Missouri Medicaid Program Regulation 13 CSR 70-3.030(2)(A)13 and (3) provides:

(2) Program Violations.


(A)  Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:

*   *   *


13.  Failing to meet standards required by state or federal law for participation (for example licensure);

*   *   *

(3)  Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (2) of this rule:

*   *   *

(F) Recoupment from future provider payments[.]


Nursing Board Regulation 4 CSR 200-4.100
 provides in part:

(2) Eligibility Criteria for Nurses with Specialty Certification.


(A)  Registered professional nurses who are certified registered nurse anesthetists, certified nurse midwives, certified nurse practitioners, or certified clinical nurse specialists applying for recognition from the Missouri State Board of Nursing for eligibility to practice as advanced practice nurses shall--


1.  Hold current license to practice in Missouri as registered professional nurses; and 


2.  Be certified in their respective advanced practice nursing clinical specialty area by a nationally recognized certifying body, meeting the requirements of this rule; and 


3.  Submit documented evidence of satisfactory, active, up-to-date certification/recertification/maintenance and/or continuing education/competency status to the board.

*   *   *

(5) Scope of Practice.


(A)  Registered professional nurses recognized by the Missouri State Board of Nursing as being eligible to practice as advanced practice nurses shall function clinically--


1.  Within the [S]tate of Missouri Nursing Practice Act, Chapter 335, RSMo, and all other applicable rules and regulations; and


2.  Within the professional scope and standards of their advanced practice nursing clinical specialty area and consistent with their formal advanced nursing education and national certification, if applicable, or within their education, training, knowledge, judgement, skill, and competence as registered professional nurses.

*   *   *

(7)  Application for Recognition.


(A)  After June 30, 1997, the Missouri State Board of Nursing shall maintain an up-to-date roster of registered professional nurses recognized as eligible to practice as advanced practice nurses, which shall be available to the public. . . .


(B)  Registered professional nurses seeking recognition as eligible to practice as advanced practice nurses shall complete and submit an application form, application fee, and all required evidence specified in this rule to the Missouri State Board of Nursing . . . . 


(C)  Notwithstanding the provisions of section (2), registered professional nurses seeking licensure by endorsement and recognition as advanced practice nurses in Missouri may receive such recognition under section (2) if --


1.  Prior to July 1, 1998, they had completed a formal postbasic education program from or formally affiliated with a accredited college, university, or hospital, of at least one (1) academic year, which included advanced nursing theory and clinical nursing practice, leading to a graduate degree or a certificate with a concentration in an advanced practice nursing clinical specialty area; and 


2.  Prior to July 1, 1998, they were certified by a nationally recognized certifying body acceptable to the Missouri State Board 

of Nursing and have continuously maintained active, up-to-date recertification status.

(8) Continued Recognition.

*   *   *


(E)  Advanced practice nurses who fail to satisfy any of the applicable requirements of subsections(8)(A)--(D) shall lose their recognition as an advanced practice nurse.  Loss or recognition as an advanced practice nurse results in ineligibility to call oneself or practice as an advanced practice nurse, but does not prevent the individual from practicing as a registered professional nurse within his/her education, training, knowledge, judgement, skill, and competence. . . . 


Regulation 4 CSR 200-4.100(2) and (3) set forth the criteria for an RN to obtain recognition from the Missouri State Board of Nursing for eligibility to practice as an advanced practice nurse.  Regulation 4 CSR 200-4.100(5) establishes the scope of practice for advance practice nurses.  The application process is described in Regulation 4 CSR 200-4.100(7).


Only those nurses who have completed an application and have received recognition from the Board of Nursing are eligible to perform APN tasks.  4 CSR 200-4.100.  The recognition is not a mere formality to enable the Board of Nursing to track which of its licensed registered nurses have achieved the additional education and clinical experience required to perform APN services.  Although 4 CSR 200-4.100(7)(A) provides for a public roster of RNs eligible to practice as advanced practice nurses, the clinical and educational qualifications and the scope of the practice are also established by the regulation.  The loss of recognition to practice as an advanced practical nurse results in ineligibility to call oneself or practice as an advanced practical nurse.  4 CSR 200-4.100(8)(E).


Schrage met the substantive qualifications to be eligible to practice as an advanced practice nurse.  However, the regulations made her ineligible to practice until she was recognized 

by the Missouri Board of Nursing.  She did not receive recognition to practice as an advanced practical nurse from the Missouri Board of Nursing until March 10, 1999, after she provided the services at issue.


Northeast is required, pursuant to its provider agreement, to comply with all regulations of the Division of Medical Services and the U.S. Department of Health and Human Services pertaining to the delivery of Medicaid services.  An RN is required to have recognition from the Missouri Board of Nursing to practice APN tasks.  4 CSR 200-4.100.  Regulation 13 CSR 70-3.030(2)(A)13 provides for sanctions, including reimbursement, if a provider fails to “meet standards required by state or federal law for participation (for example licensure).”  Northeast clearly failed to comply with the requirement of obtaining APN recognition before its nurse performed APN tasks.  We therefore conclude that Northeast is subject to the recoupment of an overpayment in the amount of $42,980.82 for services rendered by Schrage.  

Summary


We grant the Department’s motion for summary determination.  We conclude that Northeast is subject to the recoupment of an overpayment in the amount of $42,980.82.  



We cancel the hearing.


SO ORDERED on July 12, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.


�The Regulation became effective March 9, 1992.  It was amended several times, most recently effective October 30, 1997.
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