Before the

Administrative Hearing Commission

State of Missouri

NORTHEAST MISSOURI GRAIN, LLC,
)



)



Petitioner,
)




)


vs.

)

No. 04-1651 RS




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Northeast Missouri Grain, LLC (“Northeast Missouri Grain”) is not entitled to a refund of sales/use tax for October 1997 through September 2002 because it paid the tax pursuant to amnesty agreements.  

Procedure


Northeast Missouri Grain filed a complaint on December 15, 2004, challenging the Director of Revenue’s (“the Director”) final decision denying its refund claim.  


On February 14, 2005, the Director filed a motion for summary determination.  On February 16, 2005, Northeast Missouri Grain filed a motion to consolidate this case with Northeast Missouri Grain, LLC v. Director of Revenue, No. 04-0397 RS.  Northeast Missouri Grain filed a response to the motion for summary determination on March 23, 2005.  


Our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.  

Findings of Fact

1. The Director conducted a sales/use tax audit of Northeast Missouri Grain for October 1997 through September 2002.  

2. The Director sent an amnesty eligibility notice to Northeast Missouri Grain regarding its sales tax liability, and another amnesty eligibility notice regarding its use tax liability.  The notices stated:  

This notice was issued to you because you are currently under audit with the department and are eligible for tax amnesty.  To participate in the Tax Amnesty Program, you must sign and return this notice with your payment to the auditor. . . .  The department will waive the interest and penalty charges provided that you make full payment of all taxes, lien fees, and bad check charges by October 31, 2003.  If you do not participate in the Tax Amnesty Program, you will be required to pay the full amount of taxes owed, interest, and penalties.  In addition, House Bill 600 also authorizes the department to assess a collection fee of up to 25 percent on any eligible delinquency not paid during the amnesty period. . . . 

You must pay the tax amnesty eligible amounts, as well as the tax amnesty ineligible amounts including the interest and penalty, to qualify for tax amnesty.  In addition, you must be in agreement with all tax liability resulting from this audit. . . . 

Amnesty payments are not eligible for future refunds or credits. . . .

The agreements stated that Northeast Missouri Grain’s sales tax liability was $11,038.68, and its use tax liability was $144,739.63.  The amnesty agreements allowed Northeast Missouri Grain to avoid the payment of $1,489.36 in interest on its sales tax liability and $17,457.18 in interest on 

its use tax liability.  The president of Northeast Missouri Grain signed the agreements on 

August 14, 2003, and returned them to the Director.  Northeast Missouri Grain paid $155,778.31 (the amount of the sales/use tax liability) to the Director with a check dated August 14, 2003. 

3. On February 20, 2004, the Director received Northeast Missouri Grain’s application for a sales/use tax refund of $154,001.75 for October 1997 through September 2002.  Northeast Missouri Grain claimed that these transactions were exempt from sales/use tax.  Northeast Missouri Grain filed an amended use tax return showing $1,776.56 in use tax due for October 1997 through September 2002.  The refund amount is the difference between the amnesty payment and the use tax shown on the amended return ($155,778.31 - $1,776.56 = $154,001.75).  

4. On November 30, 2004, the Director issued a final decision denying the refund claim because payments paid under an amnesty agreement are not eligible for a refund.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Northeast Missouri Grain has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


Section 32.380, RSMo Supp. 2004, provides:  


1.  Notwithstanding the provisions of any other law to the contrary, with respect to taxes administered by the department of revenue, an amnesty from the assessment or payment of all penalties, additions to tax, and interest shall apply with respect to unpaid taxes or taxes due and owing reported and paid in full from August 1, 2002, to October 31, 2002, regardless of whether

previously assessed, except for penalties, additions to tax, and interest paid before August 1, 2002.  The amnesty shall apply only to state tax liabilities due or due but unpaid on or before December 31, 2001. . . . 

*   *   *


4.  If a taxpayer elects to participate in the amnesty program established pursuant to this section as evidenced by full payment of the tax due as established by the director of revenue, that election shall constitute an express and absolute relinquishment of all administrative and judicial rights of appeal.  No tax payment received pursuant to this section shall be eligible for refund or credit. 
(Emphasis added).  The Director asserts that under the plain language of § 32.380.4, Northeast Missouri Grain is not eligible for a refund of $154,001.75 because it paid that amount under the amnesty program pursuant to § 32.380.  


Northeast Missouri Grain cites Manufacturers Casualty Ins. Co. v. Kansas City, 330 S.W.2d 263, 267 (Mo. App., K.C. 1959), for the proposition that payment to avoid harsh penalties is not voluntary payment of taxes.  However, that case is distinguishable because it involved tax paid pursuant to an invalid ordinance.  


Northeast Missouri Grain argues that § 32.380 cannot be construed to foreclose a refund because Northeast Missouri Grain did not voluntarily pay the taxes, but paid them erroneously under a threat of harsh penalty.  Northeast Missouri Grain raises no constitutional arguments in support of this claim.  


Neither the Director nor this Commission has the authority to change the language of a statute.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Section 32.380.4 does not allow a refund of taxes paid under the amnesty program, and the amnesty agreements advised Northeast Missouri Grain that it could not receive a refund of any amounts paid under the agreements.  Northeast Missouri Grain could have paid the tax under protest pursuant to 

§ 144.700.2 if it wished to avoid the accrual of further interest and have the tax refunded in the event that it prevailed on its claim of exemption.  See also Regulations 12 CSR 10-3.552, 

12 CSR 10-3.554, and 12 CSR 10-4.230.  


Because Northeast Missouri Grain is not entitled to a refund of the payments made under the amnesty program, we grant the Director’s motion for summary determination.  We deny as moot Northeast Missouri Grain’s motion to consolidate.  We will proceed with the hearing on Case No. 04-0397 RS as scheduled on April 8, 2005.   

Summary


Northeast Missouri Grain is not entitled to a refund of tax paid under the amnesty program.  We deny as moot Northeast Missouri Grain’s motion to consolidate.  


SO ORDERED on March 25, 2005.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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