Before the

Administrative Hearing Commission

State of Missouri

NORTH SUPPLY COMPANY,
)



)



Petitioner,
)




)


vs.

)

No. 98-2585 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On September 4, 1998, North Supply Company filed a petition seeking this Commission’s determination on its use tax refund.  The Director of Revenue (Director) denied a portion of the requested refund that North Supply paid more than two years before it submitted a request for refund. 


The parties submitted a stipulation of facts along with written arguments.  Attorney Anthony M. Whalen represents North Supply.  Senior Counsel Harry D. Williams represents the Director.  The matter became ready for our decision on November 18, 1999, when North Supply filed the last written argument.  The parties stipulated to the following facts.

Findings of Fact

1. In 1951, section 136.035
 went into effect.
  This statute is the general refund provision for taxes erroneously paid under revenue laws of the State of Missouri, and provides 

for refunds of taxes erroneously paid for two years prior to the filing of a request for a refund.  No interest is due for refunds paid under section 136.035.

2. On May 29, 1991, section 144.190 went into effect.  Section 144.190 is the refund provision for Chapter 144, Sales and Use Tax.  Section 144.190 provides for refunds of taxes erroneously paid within three years of the date of the request for refund, with interest. 

3. On July 1, 1992, section 144.748 went into effect.  This statute provides for an additional 1.5 percent use tax to be paid by out-of-state businesses on goods sold to customers in Missouri.

4. On April 23, 1996, the Missouri Supreme Court decided in Associated Industries of Missouri v. Director of Revenue, 918 S.W.2d 780 (Mo. banc 1996), that section 144.748 was invalid in its entirety.

5. Effective May 21, 1996, the legislature repealed section 144.748.

6. On May 24, 1996, North Supply filed a claim for refund of the $1,209,570.67 in local use tax that it paid for the periods from May 1993 through April 1996.  

7. On June 11, 1996, St. Charles County filed suit in the Circuit Court of Cole County against the Director of Revenue, requesting a preliminary injunction to prevent the Department of Revenue from refunding taxes erroneously paid under section 144.748.  St. Charles County alleged that taking tax revenue from local governments violated the Constitution of Missouri. 

8. On June 11, 1996, the Cole County Circuit Court entered an order enjoining the Department of Revenue from refunding the taxes paid under section 144.748. 

9. On July 16, 1996, the Cole County Circuit Court ordered the Department of Revenue to send a letter to the businesses that had paid taxes under section 144.748, informing them of their right to file a claim for refund of the unconstitutional local use tax.

10. On July 19, 1996, the Department of Revenue sent a letter to taxpayers stating that the Department was required to provide notice to taxpayers of their potential right to a refund.  The letter stated that the amount of refunds, if any, was still to be determined by the court.  The letter further stated:  “The law may permit refunds only for taxes paid within three (3) years of the filing date of the Application.”  

11. On January 27, 1998, the Missouri Supreme Court held in St. Charles County v. Director of Revenue, 961 S.W.2d 44 (Mo. banc 1998), that the refund provisions of section 144.190 were not applicable to taxes erroneously paid under section 144.748 when the taxpayers had not filed a request for a refund prior to May 21, 1996.  The court determined that refunds sought after May 21, 1996, could only be sought pursuant to section 136.035.

12. On August 7, 1998, Robert Mooney, Tax Manager of North Supply, wrote the Missouri Department of Revenue and requested an update on the status of the refund claim.  

13. On August 11, 1998, the Director issued his final decision to North Supply authorizing a refund of $719,969.49 in use taxes paid within two years of the refund request.  These payments were for tax periods May 1994 through March 1996, but these were the local use taxes paid between May 24, 1994, and May 24, 1996, because the taxpayer remits the tax payment after the end of the tax period.
  The Director did not pay interest on the refund amount.  The Director also determined that $47,477.79 had already been refunded for the April 1996 period.  The Department denied the additional $442,123.39 of the request.

14. North Supply actually paid $346,000.84 for tax periods May 1993 through April 1994, beginning with the payment for May 1993 made on June 16, 1993, and ending with the payment for April 1994 made on May 16, 1994. 

Conclusions of Law


We have jurisdiction to hear North Supply’s petition.  Section 621.050.1.  North Supply has the burden to prove that it is entitled to a refund.  Section 621.050.2.  We do not merely review the Director’s decision, but find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990). 


Section 136.035 provides: 


1.  The director of revenue from funds appropriated shall refund any overpayment or erroneous payment of any tax which the state is authorized to collect. 

*   *   *


3.  No refund shall be made by the director of revenue unless a claim for refund has been filed with him within two years from the date of payment.   

(Emphasis added).  


Section 144.190.2 provides: 


If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax under sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless the duplicate copies of a claim for refund are filed within three years from date of overpayment.

(Emphasis added).   


Section 144.748 (repealed effective May 21, 1996) provided in part:


1.  In addition to the taxes imposed by section 144.610, there is hereby imposed an additional use tax in the amount of one and one-half percent upon all transactions which are subject to the taxes imposed under sections 144.600 to 144.745.  This tax shall be collected and remitted together with the taxes imposed under sections 144.600 to 144.745.


2.  All provisions of sections 144.600 to 144.745 are hereby made applicable to the tax imposed under subsection 1 of this section except as herein provided, and the director of revenue shall perform all functions incident to the administration, collection, enforcement, and operation of the tax.

Section 144.696, made applicable to the local use tax by section 144.748, applies section 144.190 to the use tax.  Therefore, under section 144.748, the three-year period for filing a refund claim under section 144.190 was applicable.  

I.  Missouri Supreme Court Decisions


In Associated Industries of Missouri v. Lohman, 114 S. Ct. 1815, 1824 (1994), the United States Supreme Court declared that Missouri’s local use tax, as set forth in section 144.748, RSMo Supp. 1992, was unconstitutional in those locations where the local use tax

exceeded the local sales tax.  In Associated Industries of Missouri v. Director of Revenue, 

918 S.W.2d 780 (Mo. banc 1996), the Missouri Supreme Court declared section 144.748 unconstitutional in its entirety. 


In St. Charles County v. Director of Revenue, 961 S.W.2d 44, 49 (Mo. banc 1998), the Missouri Supreme Court issued a decision addressing when refunds of local use tax may be granted.  The taxpayer claimed that the three-year period for filing a refund claim was applicable under section 144.190.  The court rejected this argument, stating that when section 144.748 was repealed, its provision incorporating section 144.190 was repealed.  The court concluded that taxpayers who failed to seek a refund prior to the repeal of section 144.748 (on May 21, 1996) 

may still seek a refund under section 136.035, which allows a refund of taxes paid within two years of filing the refund claim. 

II.  Reasonable Time for Refund Claim


North Supply raises a number of arguments.  Citing cases such as Goodman v. St. Louis Children’s Hosp., 687 S.W.2d 889, 891 (Mo. banc 1985), North Supply argues that if the legislature shortens a limitations period, it must allow a reasonable time for parties to file claims.  North Supply also argues that the legislature did not have the authority to make the repeal of section 144.748 immediately effective under an emergency clause.  North Supply argues that these issues were not raised by the parties and considered by the court in St. Charles County.  


This case is distinguishable from cases such as Goodman because in this case, the Missouri Supreme Court held that section 144.748 was completely invalid before the legislature repealed the statute.  Further, because we do not have the authority to declare a statute invalid, State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982), we conclude that we likewise have no authority to determine whether the legislature was required to allow a longer limitations period, or whether the legislature’s enactment of an emergency clause was proper.  Such questions are for the courts to decide.  The role of this Commission is limited to applying existing law to the facts.  J.C. Nichols, 796 S.W.2d at 20.    

III.  Estoppel


North Supply next argues that the Director’s July 19, 1996, letter to taxpayers binds the Director to issue refunds for taxes paid within three years of filing the application for refund, and that the Director is estopped from taking a contrary position.  First, the Director’s letter, which was sent prior to the court’s decision in St. Charles County, stated that the law “may” allow refunds for taxes paid within three years prior to filing the application for refund.  Second, the 

Director, like this Commission, is bound by the Missouri Supreme Court’s decision in 

St. Charles County, and not by his own position or prior statements.  Finally, estoppel against the government requires a government act, reliance on that act, a later and inconsistent government act, affirmative governmental misconduct, damage, and manifest injustice.  

Prince v. Division of Family Servs., 886 S.W.2d 68, 73 (Mo. App., W.D. 1994).  North Supply has not established the elements of estoppel.    

IV.  Constitutional Issues


In its written argument, North Supply finally argues that the Director’s final decision violated North Supply’s right to equal protection and due process under the Missouri and United States Constitutions.  North Supply argues that due process requires that a taxpayer be afforded an adequate retrospective remedy for an unconstitutional tax and that it is entitled to the full amount of its refund claim plus interest. 


This Commission does not have jurisdiction to consider constitutional challenges to a statute.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  We must apply the statutes as written.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  Therefore, we do not rule on North Supply’s constitutional challenges.  However, North Supply has properly raised its challenge and may argue it before appeals tribunals if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222, 225 (Mo. App., W.D. 1993).  We note that North Supply waived its right to a hearing and stipulated to the facts in the record in this case, and North Supply has made no assertion that any further record is required in support of its constitutional arguments. 

V.  Refund Amount


Because North Supply filed its refund claim on May 24, 1996, its refund is limited to the taxes paid within two years before that date pursuant to section 136.035.3 and St. Charles County, 961 S.W.2d at 49.  We therefore conclude that North Supply is entitled to a refund of $719,969.49 in use taxes paid within two years of the refund request.  Section 136.035.3 does not authorize payment of interest on the amount refunded.  St. Charles County, 961 S.W.2d at 49. North Supply is not entitled to the additional amount of $346,000.84 that it paid between two and three years prior to the refund request. 

Summary 


North Supply is entitled to a refund of $719,969.49 in use taxes paid within two years of the refund request.  North Supply is not entitled to interest on that amount.  


North Supply is not entitled to a refund of the additional $346,000.84 that it paid between two and three years prior to the refund request.


SO ORDERED on December 7, 1999.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�We recognize that much of the parties’ stipulations are summaries of statutory provisions, rather than facts.  However, because the parties accurately stipulated to the statutory provisions, which are intertwined with the facts in this case, we include them in our findings.  





�S. 981, 88th Gen. Assem., 2d Reg. Sess., 1996 Vernon’s Mo. Legis. Serv. 135 (West).  


�Section 144.080.1.  
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