Before the

Administrative Hearing Commission

State of Missouri

MONTE R. NORTH, d/b/a
)
ELK FARM EXPRESS,
)



)



Petitioner,
)




)


vs.

)

No.  06-1152 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the appeal of Monte R. North, d/b/a Elk Farm Express (“North”) because it was not timely filed.
Procedure


On August 2, 2006, North filed his appeal of the assessment of unpaid sales tax made by the Director of Revenue (“Director”) against Elk NZ Farm and North for the third quarter of 2005.  The Director filed her answer and her motion to dismiss, supported by the Director’s certified records, on August 14, 2006.  We gave North until September 5, 2006, to respond to the motion, but he filed no response.  The Director has established the following facts by a preponderance of the evidence:

Findings of Fact


1.
The Director mailed her final decision assessing unpaid sales tax for the third quarter of 2005 against North by certified mail on February 21, 2006.

2.
The final decision contains the notice advising North of his right to appeal the decision to this Commission by filing a petition within 60 days after the date the decision was mailed or the date it was delivered, whichever date was earlier.

3.
North’s appeal was received by this Commission on August 2, 2006.

4.
August 2, 2006, was more than 60 days after February 21, 2006.

Conclusions of Law

The Director asserts that we have no jurisdiction because North’s appeal of the sales tax assessment was filed more than 60 days after her decision was mailed.  

Section 144.261, RSMo 2000 provides for review of the Director’s final decisions:

by the filing of a petition with the administrative hearing commission in the manner provided in section 621.050, RSMo; except that . . . such petition must be filed within sixty days after the mailing or delivery of such decision, whichever is earlier.
As part of her motion to dismiss, the Director provided her certified records showing the mailing of her final decision by certified mail on February 21, 2006.  North was provided the opportunity to refute or object to those records, but failed to do so.  More than sixty days elapsed after this mailing and prior to North filing his appeal (162 days).  

The law provides that a party filing a petition late loses the right to appeal.
  We have no authority to hear the petition and must dismiss it.  
Summary


This Commission is without jurisdiction to hear North’s appeal because he filed it beyond the time that the law allows.  

SO ORDERED on September 25, 2006.



________________________________



JOHN J. KOPP  


Commissioner

	� Regulation 1 CSR 15-3.440(3)(B)2.B.


	�Cardinal Glennon Mem. Hosp. Coffee Shop v. Director of Revenue, 624 S.W.2d 115, 118 (Mo. App., W.D. 1981).





PAGE  
3

