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DECISION


The Director of Insurance, Financial Institutions, and Professional Registration (“the Director”) has cause to discipline Frank S. Norphy for misrepresentation in an insurance application, making a false statement of material fact, failing to keep the Department of Insurance, Financial Institutions, and Professional Registration (“DIFP”) apprised of his address, and asserting that DIFP had exonerated him.
Procedure


 The Director filed a complaint on April 21, 2009, and filed an amended complaint on May 5, 2009.  Norphy was served personally with our notice of complaint/notice of hearing and a copy of the amended complaint on July 11, 2009.  The Director filed a second amended complaint on September 2, 2009.  Attorney Charles A. Kellogg filed responses to the Director’s 
request for admissions, as well as a motion for additional time to respond to that request, on November 12, 2009.  We granted the motion.  Mr. Kellogg then moved for a continuance on November 25, 2009, which was granted.  He made no other appearances or filed any pleadings, motions, or other papers. 

We held our hearing on August 30, 2010.  Tamara A. Kopp represented the Director.  Neither Norphy, Kellogg, nor any other representative for Norphy appeared.

Findings of Fact

1. The Director issued an insurance producer license to Norphy on November 15, 2005.  Norphy remained licensed until his license was suspended for tax non-compliance on June 12, 2008.  Norphy applied for late renewal of his license on November 23, 2009, but the application was refused on February 25, 2010.
2. Medicare Advantage is a program created pursuant to 42 U.S.C. § 1395w-21 et seq., and administered under 42 C.F.R. ch. 422, that enables Medicare beneficiaries to receive benefits through private health insurance policies. 
3. Care Improvement Plus (CIP) was, at all relevant times, a Medicare Advantage Plan.

4. The CIP plans were limited to beneficiaries with a chronic or disabling condition such as diabetes, chronic obstructive pulmonary disease (COPD), heart failure, or end-stage renal disease.

5. Under “traditional Medicare,”
 if a beneficiary also has Medicaid
 coverage, that Medicaid coverage pays for the beneficiary’s Medicare copayments.
6. Under Medicaid Advantage, a beneficiary’s Medicaid coverage will not pay the beneficiary’s Medicare Advantage copayments.

7. Norphy sold CIP policies during all relevant times.

8. On July 12, 2007, Norphy contacted Ada Walters for the purpose of selling Marquess a CIP plan.  Norphy went to her door without an invitation from her.
9. On July 12, 2007, Norphy contacted Charlene Marquess for the purpose of selling Marquess a CIP plan.
10. On July 27, 2007, Norphy contacted Jennie Wheatley for the purpose of selling Wheatley a CIP plan.  Norphy went to her door without an invitation from her.
11. Norphy filled out Wheatley’s application for a CIP plan, and in the process of doing so, indicated on the application that Wheatley had COPD.

12. Wheatley did not have COPD at the time Norphy filled out the application for the CIP plan.

13. On September 4, 2007, Norphy contacted Irene Fults for the purpose of selling Fults a CIP plan.

14. On March 28, 2008, Norphy contacted Joanna Lindsey for the purpose of selling Lindsey a CIP plan.

15. On May 14, 2008, Norphy appeared at a subpoena conference that was also attended by Mary Kempker, Director of the Consumer Affairs Division of DIFP, Diana Brady, a special investigator for DIFP, and Dale Hardy Roberts, counsel for DIFP.  Norphy learned from the discussion held at this conference that Medicaid would not pay copayments incurred through Medicare Advantage plans.

16. On June 19, 2008, Norphy contacted Vickie Bradshaw for the purpose of selling Bradshaw a CIP plan.  Norphy went to her door without an invitation from her.
17. On June 19, 2008, Norphy contacted Arthur Hazard for the purpose of selling Hazard a CIP plan.  Norphy approached Hazard in a parking lot, without invitation.
18. On February 18, 2009, Norphy contacted Marjorie Sidmon and her husband (whose name is not given in the record) for the purpose of selling the Sidmons a CIP plan. Norphy went to their house unsolicited.
19. On February 19, 2010, Norphy attended a deposition conducted by Tamara W. Kopp on behalf of DIFP.
20. Norphy’s address on file with DIFP was 2404 South Harvard Ave., Independence, MO 64052.
21. Norphy moved to 3001 South Hall Ave., Independence, MO 64052 in March 2009.
22. Norphy did not notify DIFP of his change of address.
Conclusions of Law


We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving that Norphy has committed an act for which the law allows discipline.
  Section 375.141 provides in relevant part:
1. The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes: 

*   *   *

(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state; 

*   *   *

(5) Intentionally misrepresenting the terms of an actual or proposed insurance contract or application for insurance; 

*   *   *

(7) Having admitted or been found to have committed any insurance unfair trade practice or fraud; 

(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere; 

*   *   *

5.  Every insurance producer licensed in this state shall notify the director of any change of address, on forms prescribed by the director, within thirty days of the change.  If the failure to notify the director of the change of address results in an inability to serve the insurance producer with a complaint as provided by sections 621.045 to 621.198, then the director may immediately revoke the license of the insurance producer until such time as service may be obtained. 

Count I – Misrepresenting the Terms of a 
Proposed Insurance Contract, Committing an 
Unfair Trade Practice in the Business of Insurance 

The Director alleged that Norphy’s actions constituted intentional misrepresentations of the terms of an actual or proposed insurance contract under § 375.141.1(5), as well as unfair trade practices in the business of insurance under § 375.141.1(7).
Section 375.936
 provides in relevant part:
Any of the following practices, if committed in violation of section 375.934, are hereby defined as unfair trade practices in the business of insurance:

*   *   *

(6) "Misrepresentations and false advertising of insurance policies", making, issuing, circulating, or causing to be made, 
issued or circulated, any estimate, illustrations, circular or statement, sales presentation, omission, or comparison which: 

(a) Misrepresents the benefits, advantages, conditions, or terms of any policy; 

*   *   *

(f) Is a misrepresentation for the purpose of inducing or tending to induce the purchase, lapse, forfeiture, exchange, conversion, or surrender of any policy, including any intentional misquote of a premium rate[.]
Section 375.934
 provides in relevant part:

It is an unfair trade practice for any insurer to commit any practice defined in section 375.936 if:

(1) It is committed in conscious disregard of sections 375.930 to 375.948 or of any rules promulgated under sections 375.930 to 375.948; or

(2) It has been committed with such frequency to indicate a general business practice to engage in that type of conduct.
The Director alleges that Norphy misrepresented the terms of the MA policies he sold to Marquess, Fults, and Lindsey by leading them to believe that their MA copayments would be paid for by Medicaid, as their traditional Medicare copayments were paid. 

We define “misrepresentation” as a falsehood or untruth made with the intent and purpose of deceit.
  (Emphasis added.)  In each case set out in this count, the Director’s own evidence shows that Norphy simply did not know that what he was telling Marquess, Fults, and Lindsey was untrue; he learned that Medicaid did not cover Medicare Advantage copayments in his subpoena conference with Kempker, Brady, and Roberts on May 14, 2008 – after his visits with Marquess, Fults, and Lindsey.  Further, as Brady testified at the hearing, statements made 
by Norphy at the February 19, 2010 deposition showed that Norphy still did not understand that Medicaid would not pay Medicare Advantage copayments.
There is no cause for discipline under § 375.141.1(5) or (7).
Count II – Making False or Fraudulent Statements 
or Representations on or Relative to a Policy Application 
The Director alleges that Norphy’s actions constituted false or fraudulent statements or misrepresentations on or relative to policy applications with regard to Marquess, Fults, Lindsey, and Walters, thus constituting unfair trade practices under § 375.141.1(7). 
Section 375.936(7)
 provides in relevant part:

Any of the following practices, if committed in violation of section 375.934, are hereby defined as unfair trade practices in the business of insurance: 

*   *   *

(7) "Misrepresentation in insurance applications", making false or fraudulent statements or representations on or relative to an application for a policy, for the purpose of obtaining a fee, commission, money, or other benefit from any insurer, agent, agency, broker or other person[.]
In this case, however, the Director did not plead, and adduces no evidence, that Norphy made any misrepresentations, intentional or otherwise, with regard to the insurance applications of Marquess, Fults, or Lindsey.  With regard to Wheatley, while there is contradictory evidence from her and Norphy concerning whether Wheatley told Norphy that she had COPD (she says she said nothing), while Norphy said she told him that she had it), Norphy admitted that he filled out the application for her, indicating there that she had COPD.  We find Wheatley to be a more credible witness than Norphy in this regard. 
Accordingly, we find that Norphy violated § 375.936(7) and thus is subject to discipline under § 375.141.1(7).
Count III – Making of Material Misrepresentations 
and Engaging in a Pattern or Practice of Making False Statements
The Director contends that Norphy made material misrepresentations, and engaged in a pattern or practice of making false statements, with regard to Marquess, Fults, Lindsey, and Wheatley.  Section 375.144 provides:

It is unlawful for any person, in connection with the offer, sale, solicitation or negotiation of insurance, directly or indirectly, to: 

(1) Employ any deception, device, scheme, or artifice to defraud; 

(2) As to any material fact, make or use any misrepresentation, concealment, or suppression; 

(3) Engage in any pattern or practice of making any false statement of material fact; or 

(4) Engage in any act, practice, or course of business which operates as a fraud or deceit upon any person. 

Deceit is:

1 : the act or practice of deceiving : DECEPTION    2 : an attempt or device to deceive : TRICK    3 : the quality of being deceitful : DECEITFULNESS[.
]
Deception is the act of causing someone to accept as true what is not true.
  Deception contemplates an act designed to deceive, to cheat someone by inducing their reliance on clever contrivance or misrepresentation.
  
We have already found above that while Norphy indeed made the same misrepresentation to Marquess, Fults, and Lindsey regarding the coverage of their copayments, 
he did not do so intentionally.  Therefore, we find that he was not deceitful in his dealings with them. 

With Wheatley, however, Norphy’s action in falsely indicating on her application that she had COPD was an act of deception that was designed to cheat the insurer, a false statement of a material fact, and was employing an artifice to defraud, in order to get Wheatley into the CIP plan when she did not qualify for it.  Norphy is therefore subject to discipline under 
§ 375.141.1(2).
Count IV – Fraudulent, Coercive, or Dishonest 
Practices, Incompetence, or Untrustworthiness 
by Violating Medicare Marketing Guidelines
The Director contends that Norphy’s violation of the Medicare Marketing Guidelines constituted fraudulent, coercive, or dishonest practices, incompetence, or untrustworthiness, and is therefore cause for discipline under § 375.141.1(8).
While we took judicial notice of the Medicare Marketing Guidelines at the request of counsel for the Director, we were left on our own to find them, only being informed that they were located in Parts 422 (Medicare Advantage) and 423 (Voluntary Medicare Prescription Drug Benefit) of Title 42 C.F.R.
  Given that the case only involves a Medicare Advantage policy, we determined that if these guidelines were located in the Code of Federal Regulations, they must be located under “Medicare Advantage Marketing Requirements,” at 42 C.F.R. 
§ 422.2268.
  And, while the Director alleges that Norphy, by violating the Medicare Marketing Guidelines, “used fraudulent, coercive, or dishonest practices, or demonstrated incompetence or untrustworthiness,” the only applicable portion of § 422.2268 to this case is subsection (d), which provides:
In conducting marketing activities, MA organizations may not--

*   *   *
(d) Solicit door-to-door for Medicare beneficiaries or through other unsolicited means of direct contact, including calling a beneficiary without the beneficiary initiating the contact.
The predecessor provision, § 42 C.F.R. § 422.80,
 provides:

(e) Standards for MA organization marketing.

(1) In conducting marketing activities, MA organizations may not:

*   *   *
(iii) Solicit Medicare beneficiaries door-to-door.
“Door-to-door” is defined as “[sales] going or made by going to each house in a neighborhood.”
 
Descriptions of Norphy’s interactions with the beneficiaries who were the alleged victims of Norphy’s misconduct are set out below.

Marquess.  The initial interaction between Marquess and Norphy took place on July 12, 2007.  While Marquess and Norphy did not relate the same facts as to how he went to her home (Norphy said that Ada Walters had called Marquess while Norphy was in Walters’ home, and that phone call led to the visit, while Marquess said that Norphy showed up at her home without an appointment), and while Norphy’s version would still have been a violation of the 2008 regulation, there is no evidence that Norphy went to Marquess’ home as part of a door-to-door campaign.
Fults.  The initial encounter between Fults and Norphy took place on September 4, 2007.  There was no testimony from Ms. Fults.
  Norphy testified at his deposition that he was “sure 
[he] had a lead card” for Fults.
  As with Marquess, the 2008 regulations did not apply (and they were not shown to have been broken in any case), and Norphy was not proven to have gone to Fults’ residence as part of a door-to-door campaign.
Lindsey.  The initial encounter between Norphy and Lindsey occurred on March 28, 2008.  Norphy testified that he was “sure [he] had a lead card.”  The Director offered no testimony or affidavit from Lindsey telling her side of that initial encounter.  No violation of the 2005 door-to-door rule was proven.

Wheatley.  The initial interaction between Norphy and Wheatley took place on July 27, 2007.  Norphy said that he did not recall whether he had obtained Wheatley’s contact information from a lead card or from Ada Walters.  Wheatley gave a sworn statement where she stated that Norphy “just walked up and knocked on my door.”
  We find a violation of the 2005 door-to-door marketing rule.
Walters.  The initial meeting between Norphy and Walters took place on July 12, 2007. Norphy said that he had a lead card for Ms. Walters, but Walters testified that Norphy did not have an appointment, but just knocked on her door.  We find a violation of the 2005 door-to-door marketing rule.
Bradshaw.  The initial encounter took place on June 19, 2008.  Norphy testified that he had no lead card for Ms. Bradshaw, only a personal referral from a police officer that Norphy knew.  Bradshaw testified that Norphy did not have an appointment.  We find a violation of the 2005 door-to-door marketing rule.

Hazard.  This initial encounter also took place on June 18, 2008.  According to Norphy, he ran into Hazard in a parking lot when leaving Ms. Bradshaw’s home.  But according to an 
unsworn statement from Hazard, attached to a complaint forwarded to Diana Brady by Care Connection for Aging Services, Norphy stopped Hazard outside Hazard’s apartment, said a neighbor had sent him, and wanted Hazard to sign up for insurance.  We find a violation of the 2005 door-to-door marketing rule.
Sidmon.  This encounter took place on February 18, 2009 and is therefore the only such encounter governed by the 2008 regulations.  Norphy said that the appointment was made over the phone, and that an appointment confirmation form was signed by Sidmon at the time of the visit, not earlier, because the appointment was made by phone.  According to Safeguard Services LLC, a CMS Medicare drug integrity contractor, Norphy went to the house unsolicited.  We find a violation of the 2008 door-to-door marketing rule.

Had there been only one instance where the client testified that Norphy had gone, unsolicited, to his or her door (or in the case of Hazard, had accosted him in a parking lot), then we would not have found a violation of the Medicaid marketing rules, because the evidence was contradictory in each case.  However, the fact that Wheatley, Walters, Bradshaw, Hazard, and Sidmon all, independently, said that Norphy had gone to them without invitation leads us to conclude that he violated the applicable marketing rule.

Finally, we note that Norphy’s continuing inability to understand the fact that copayments owed under Medicare Advantage would not be paid by a beneficiary’s Medicaid plan definitely constituted incompetence, as Brady testified at the hearing.  The Director, however, only pleaded incompetence in the context of Norphy’s alleged violations of the Medicare marketing guidelines.  We cannot find discipline for uncharged conduct.
  We can find cause for discipline only on the law cited in the complaint.

Norphy’s conduct, as pleaded in this count, is not cause for discipline under 
§ 375.141.1(8).
Count V – Fraudulent, Coercive, or Dishonest 
Practices, and Demonstrated Untrustworthiness
The Director contends that Norphy’s statement to CIP in a letter dated April 20, 2009, that the Department of Insurance had exonerated him, is cause for discipline under § 375.141.1.  Specifically, the letter states:  “I was called into the Missouri Department of Insurance for these complaints and was completely exonerated, with no disciplinary actions taken.”  The Director argues that DIFP does not exonerate anyone.  But as the Director does not allege which of the multifarious grounds for discipline under § 375.141.1(8) apply, we must examine all of them.
  Each of the causes for discipline listed in § 375.141.1(8) has a meaning that we apply as follows:  Coercive means controlling by force.
  Financial irresponsibility is dealing in money or other liquid resources without a sense of accountability.
  Untrustworthy means not “worthy of confidence” or not “dependable.”
  Dishonest means deceptive,
 while fraud means inducing another to act in reliance upon an intentional perversion of the truth
 by misrepresentation
 or concealment.
  Incompetence is a general lack of, or a lack of disposition to use, a professional ability.
  

Several of these grounds can be disposed of easily.  The Director offered no evidence that Norphy used force with regard to the letter to his former employer.  The letter evidenced neither financial irresponsibility nor incompetence.  As to whether Norphy’s conduct evidenced 
untrustworthiness, dishonesty, or fraud, we cannot find that it did.  Notwithstanding the Director’s assertion that he does not “exonerate” anyone, he cites to no statute, regulation, or policy to that effect.  Therefore, we must look to a legal definition, or failing that, a dictionary definition of the term.  As we are unable to find a Missouri case law definition for the term, we turn to Black’s Law Dictionary,
 which defines “exoneration” as “to free from responsibility.” In general, however, we find the matter too indefinite to say that Norphy’s claim of “exoneration” evidenced untrustworthiness, dishonesty, or fraudulent intent.  At the time the letter was written, Norphy had been investigated and interrogated by Department personnel, and no charges had been forthcoming.  The letter was sent, not to a member of the public or a potential insurance customer, but to Norphy’s former employer.  Although the Director does not allege that anyone was harmed by Norphy’s misstatements, and even though Norphy did not get his job back, his actions evidence untrustworthiness.  Therefore, we can find cause for discipline under § 375.141.1(8).  
Count VI – Failure to Notify of Change of Address
The Director alleges that Norphy’s failure to notify DIFP of his change of address is cause for discipline under § 375.141.1(2).  Section 375.141.5 provides:
Every insurance producer licensed in this state shall notify the director of any change of address, on forms prescribed by the director, within thirty days of the change.  If the failure to notify the director of the change of address results in an inability to serve the insurance producer with a complaint as provided by sections 621.045 to 621.198, then the director may immediately revoke the license of the insurance producer until such time as service may be obtained.
Norphy’s address, as evidenced by this Commission’s contacts with him, is 3001 South Hall Ave., Independence, MO 64052, but the address on file with DIFP is 2404 South Harvard Ave., 
Independence, MO 64052. Norphy’s failure to notify DIFP of the change of address violated 
§ 375.141.5, an insurance law of this state.
There is cause for discipline under § 375.141.1(2).
Summary


We find cause to discipline Norphy under § 375.141.1(2), (7), and (8).

SO ORDERED on March 15, 2011.


________________________________



NIMROD T. CHAPEL, JR.  


Commissioner
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