Before the

Administrative Hearing Commission

State of Missouri

ROBERT AND SHARON NORMAN, 
)



)



Petitioners,
)




)


vs.

)

No. 04-0799 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Robert and Sharon Norman are not entitled to a refund of motor vehicle sales tax because they were not the owners of the vehicle that they claim was replaced.  

Procedure


On June 17, 2004, Robert Norman (“Norman”) filed a petition appealing the Director of Revenue’s denial of a claim for a refund of sales tax paid on a motor vehicle.  On July 14, 2004, the Director filed an answer and a motion, with supporting exhibits, for summary determination of the petition.
  We held a telephone conference on July 26, 2004, during which Norman responded to the motion.  


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Director establishes facts that (a) the Normans do not dispute and (b) entitle the 

Director to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).

Findings of Fact

1. On March 28, 2003, the Normans purchased a 2002 Chevy Venture for $19,841.  The Normans paid state and local sales tax on the purchase.  

2. On August 1, 2003, Itaska Corporation sold a 1998 Mercedes for $12,388.60.  Norman signed the bill of sale as president of the corporation.  Norman is also the secretary of the corporation, and Sharon Norman is the vice president.  The Normans are the sole directors of the corporation.  

3. Norman filed a claim for a refund of sales tax paid on the purchase of the 2002 Chevy.  

4. On June 3, 2004, the Director issued a final decision denying the refund claim because the replacement vehicle was not purchased by the same party that sold the original vehicle.

Conclusions of Law 

We have jurisdiction to hear the complaint.  Section 621.050.1.  The Normans have the burden of proof.  Section 621.050.2.  

Section 144.025.1, RSMo Supp. 2003, provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax 

imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in. . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

Norman argues that he and his wife are the owners of Itaska Corporation and that they are actually one and the same with the company.  Although this may be true as a practical matter,  a corporation is legally a separate entity from any of the individuals involved with it.  “A corporation is not its incorporators or shareholders; it is not a partnership or joint venture; it is, rather, another and particular kind of creature, with its own rights and duties.”  City of Lake Ozark v. Campbell, 745 S.W.2d 799, 801 (Mo. App., S.D. 1988).  The Normans bought a vehicle and paid sales tax, and the corporation sold a vehicle.  The trade-in credit does not apply to the Normans’ purchase because they were not the sellers of the vehicle that was replaced.  We have reached similar conclusions in KBRS, Inc. v. Director of Revenue, No. 03-2336 RV (Mo. Admin. Hearing Comm’n Feb. 9, 2004), and JLJ Enterprises, Inc. v. Director of Revenue, 

No. 03-2122 RV (Mo. Admin. Hearing Comm’n Jan. 13, 2004). 

Summary


We grant the Director’s motion for summary determination and find that the Normans are  not entitled to a refund of sales tax that they paid on their purchase of the 2002 Chevy because they were not the sellers of the 1998 Mercedes.  


SO ORDERED on August 20, 2004.



________________________________



JUNE STRIEGEL DOUGHTY  



Commissioner

	�The exhibits accompanying the Director’s motion are not authenticated with an affidavit.  We normally do not consider an exhibit on a motion for summary determination unless it is attached to an affidavit demonstrating its authenticity.  See Saunders-Thalden & Associates v. Thomas Berkeley Consulting Engineer, Inc., 825 S.W.2d 385, 387 (Mo. App., W.D. 1992); Brown v. Upjohn Co., 655 S.W.2d 758, 759 (Mo. App., E.D. 1983).  However, because the same exhibits are also attached to the complaint, we conclude that the parties agree that we may consider these documents as evidence.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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