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MEMORANDUM AND ORDER


On January 24, 2002, the Missouri Real Estate Appraisers Commission (MREAC) filed a complaint asserting that Allen R. Norman’s real estate appraiser’s license is subject to discipline because he failed to respond to requests for documents from the MREAC.  


On June 14, 2002, the MREAC filed a motion for summary determination.  Norman filed a response on July 1, 2002.  


The MREAC cites Norman’s failure to respond to its request for admissions.  Under Mo. R. Civ. Pro. 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  However, Norman attached a copy of the request for admissions to his response to the motion, with handwritten answers to the request for admissions.  Therefore, we grant leave to answer the admissions out of time, Mo. R. Civ. Pro. 59.01(a), and we do not deem them admitted.  


Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that 

(a) no party disputes and (b) entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  The MREAC’s motion is supported by an affidavit.  Norman disputes some of the allegations in the affidavit, but he has not supported his response with an “affidavit or other evidence,” as our Regulation 1 CSR 15-2.450(4)(F) requires.  Even if we consider Norman’s assertions, we conclude that his license is subject to discipline.  

Findings of Fact

1. Norman has been licensed by the MREAC as a certified residential real estate appraiser, License No. RA002074.
   

2. The MREAC sent a letter to Norman dated October 5, 2000, requesting that Norman respond to an enclosed complaint against him within 30 days and provide all pertinent documents.  Norman received the letter by certified mail on December 15, 2000.

3. The MREAC sent a letter to Norman dated November 22, 2000, requesting that Norman submit copies of the appraisal reports, including all file memoranda, on appraisals conducted on 2615 Castle Drive in Blue Springs and 8302 East 106th Terrace in Kansas City.  

4. The MREAC sent a letter to Norman dated April 26, 2001, requesting that Norman submit copies of the appraisal reports, including all file memoranda, on appraisals conducted on 2615 Castle Drive in Blue Springs and 8302 East 106th Terrace in Kansas City, within 30 days of 

the date of the letter.  Norman received the letter on May 5, 2001, but did not provide the documents within 30 days of the date of the letter.   

5. The MREAC filed its complaint before this Commission on January 24, 2002.  

6. On February 11, 2002, Norman provided the requested documents to the MREAC’s investigator.  On April 5, 2002, the MREAC received the investigative report, with copies of the documents attached.  

Conclusions of Law


This Commission has jurisdiction over the MREAC’s complaint.  Section 339.532.2.  


Section 339.532.2 provides:  


The [MREAC] may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any state-certified real estate appraiser, state-licensed real estate appraiser, or any person who has failed to renew or has surrendered his or her certificate or license for any one or any combination of the following causes:  

*   *   *


(5) [M]isconduct . . . in the performance of the functions or duties of any profession licensed or regulated by sections 339.500 to 339.549; 

*   *   *


(10) Violating, assisting or enabling any person to willfully disregard any of the provisions of sections 339.500 to 339.549 or the regulations of the [MREAC] for the administration and enforcement of the provisions of sections 339.500 to 339.549; 

*   *   *


(14) Violation of any professional trust or confidence[.]

I.  Violation of Statute


Section 339.537 provides: 

State certified real estate appraisers and state licensed real estate appraisers shall retain originals or true copies of contracts engaging an appraiser’s services for appraisal assignments, specialized appraisal services, appraisal reports, and supporting data assembled and formulated in preparing appraisal reports, for five years. . . . These records shall be made available by the state certified real estate appraiser or state licensed real estate appraiser for inspection and copying by the [MREAC] on reasonable notice to the state certified real estate appraiser or state licensed real estate appraiser. . . . 

Norman argues that he provided copies of the appraisal reports to an assistant attorney general.  We have found that he provided the copies to the MREAC’s investigator.  However, he did not do so until February 11, 2002, after a complaint was filed before this Commission, even though he had last received notice of the MREAC’s request on May 5, 2001.  Norman also argues that he was distracted by deaths in the family and by attending to his elderly mother.  However, Norman did not provide the requested documents within any reasonable time.   Norman had a professional obligation to provide the documentation to the MREAC.  We note that we have made no findings or conclusions that the appraisals were unsatisfactory.
  Without sufficient and timely documentation, the MREAC cannot perform its duty to investigate.  Norman violated section 339.537 by failing to provide copies of the requested appraisal reports to the MREAC.  Therefore, there is cause to discipline his license under section 339.532.2(10).  

II.  Misconduct


Misconduct is “the willful doing of an act with a wrongful intention[.]”  Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors v. Duncan, No. AR-84-0239 at 125 (Mo. Admin. 

Hearing Comm’n Nov. 15, 1985), aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Norman argues 

that he never intended to do anything wrong.  However, he received notice of the MREAC’s document request but failed to provide the documentation in response (at least not in a timely fashion).  An obligation to provide documents upon request is part of the functions and duties of the profession, especially since section 339.537 imposes that duty.  Therefore, there is cause to discipline Norman’s license under section 339.532.2(5) for misconduct.  

III.  Violation of Professional Trust or Confidence


A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Reliance on a professional’s special knowledge and skills creates a professional trust, not only between the professional and his clients, but also between the professional and his employer and colleagues.  State Bd. of Nursing v. Morris, No. BN-85-1498 at 11 (Mo. Admin. Hearing Comm’n Jan. 4, 1988).


In this case, even though we have found that the obligation to provide documents was part of the functions and duties of the profession, Norman did not violate a professional trust or confidence by failing to provide them.  Even though a professional trust exists between the professional and his employer and colleagues, as well as clients, the obligation to provide documents to the MREAC is not related to anyone’s reliance on professional knowledge and skills.  Therefore, we do not deem the failure to provide documents as a violation of professional trust or confidence, and there is no cause for discipline under section 339.532.2(14).  

Summary


Norman’s license is subject to discipline under section 339.532.2(5) and (10).  We cancel the hearing.


SO ORDERED on July 10, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.  


	�Norman asserts that his license was due to expire on June 30, 2002, and that he was withholding his application to renew until this case was resolved.  Even an expired licensed may be disciplined under section 339.532.2.  


	�Norman argues that one of the addresses of an appraised property is not even correct in the MREAC’s correspondence.  
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