Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF THE CITY OF
)

O’FALLON, MISSOURI REGARDING THE
)

NORFOLK SOUTHERN RAILWAY
)

COMPANY’S CROSSING WITH THE
)

No. 02-1142 RR

PROPOSED COOL SPRINGS ROAD
)

(USDOT #483 506 W) IN O’FALLON,
)

ST. CHARLES COUNTY, MISSOURI
)

DECISION AND ORDER


We grant the joint waiver of hearing and request for order, and order the City of O’Fallon (City) to construct the T.R. Hughes Boulevard Overpass (Project) over the tracks of the Norfolk Southern Railway (Railroad), and order the closing of the existing Cool Springs Road crossing (USDOT #483 506 W) once the  project is complete and the overpass is open for public use.

Procedure


On January 31, 2000, the City filed an application requesting an order for the Project with the Missouri Division of Motor Carrier and Railroad Safety (Division).  In the notice of application and order, dated February 2, 2000, the Division designated the Railroad and the Division’s Staff as parties to this proceeding and directed each party to respond to the application by February 22, 2000.  The parties requested a hearing.

On September 7, 2000, the City filed a motion for leave to file a first amended application, which the Division granted by order dated September 26, 2000.  The City filed the amended application on October 2, 2000.  On April 5, 2001, the Division Staff filed a motion to 

be dismissed, which the Division granted by order dated April 25, 2001.  On July 5, 2001, the City and the Railroad filed a motion to add St. Charles County (County) as a party.  This motion was granted by order dated July 6, 2001.


Effective July 11, 2002, SB 1202 (91st Gen. Assem. 2002) abolished the Division and transferred jurisdiction of this case to the Administrative Hearing Commission (AHC).  Former powers and duties of the Division were transferred by this bill to the MHTC, which acts through the Missouri Department of Transportation (Department).  This case was filed at the AHC on July 19, 2002, and a hearing was set for October 25, 2002.  On October 24, 2002, the parties filed a joint waiver of hearing and request for order, with an attached agreement between the City, the Railroad and the County, and a document entitled Special Provisions for Protection of Railway Interest.

Findings of Fact
1. The Railroad’s track crosses Cool Springs Road in the City of O’Fallon, St. Charles County, Missouri, the crossing being identified by US DOT # 483 507 W.

2. The City proposes to construct the Project over the Railroad’s track.  The Project will be a roadway consisting of 8” non-reinforced PCC pavement within the City and will overpass the tracks of the Railroad approximately 1,500 feet west of the existing Cool Springs Road crossing.

3. Upon completion of the Project, the Cool Springs Road crossing will be closed.

4. The estimated cost of the Project is $6,910,452.  Pursuant to the Agreement, the Railroad will contribute a lump sum amount of $197,000 to the cost of the Project.  The City shall pay all other costs.

5. The Railroad has agreed to perform preliminary and construction engineering, accounting, flagging services, signal and electrical changes, track work, and the removal of grade crossing and warning devices.  The Railroad has agreed to perform the work
 involved in closing the Cool Springs Road crossing at its own expense.

6. In the agreement, the Railroad granted the City an easement across its right-of-way for the purpose of constructing the Project.

Conclusions of Law


The AHC has jurisdiction to determine the manner of grade crossing protection, including the power to prescribe how grade crossing protection costs will be allocated between the railroad and the public authority in interest.  SB 1202 (91st Gen. Assem. 2002).  Under section 389.610, as modified by SB 1202, any agreement entered into after October 13, 1963, between any railroad corporation and the state, county, municipality or other public authority in interest as to the apportionment of any such costs, shall be final and binding upon the filing with the MHTC
 of an executed copy of such agreement.  Such an agreement has been entered into between the Railroad, the City and the County, and is the basis for the disposition of this matter as it relates to the obligation to pay the Project cost as set forth in the Agreement.


We find that the Project at the subject grade crossing is in the public interest, and we grant the application.

Order
1. The City shall construct the Project pursuant to plans already approved by the Division Staff.  After the Project is completed and open for public use, the City shall close the existing Cool Springs Road crossing.

2. The Railroad shall contribute a lump sum amount of $197,000 to the cost of the Project.  The City shall pay all other costs.

3. The Railroad shall grant the City an easement across its right-of-way for the purpose of constructing the Project.

4. The Railroad shall perform preliminary and construction engineering, accounting, flagging services, signal and electrical changes, track work and the removal of grade crossing and warning devices.  The Railroad shall perform the work involved in closing the Cool Springs Road crossing at its own expense.

5. Construction shall conform to the structural clearance requirements of 4 CSR 265-8.060.

6. Upon completion of the Project, the City shall render a statement for payment to the Railroad, and the Railroad shall provide a final statement to the City.  Payment shall be made at that time by the City for its reimbursement to the Railroad and by the Railroad for its cost contribution to the City.


SO ORDERED on November 12, 2002.  This order shall become effective on November 22, 2002.



_______________________________



CHRISTOPHER GRAHAM



Commissioner

	�The City states that is has obtained funding as follows:  $3,000,000 from the County and $1,000,000 from the Department.


	�Removal of the crossing surface and barricading street traffic from getting on the right-of-way.





	�Prior to SB 1202, the parties filed with the Division of Motor Carrier and Railroad Safety.
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