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NKEM VENTURES ENTERPRISES, LLC
)



)



Petitioner,
)




)


vs.

)

No. 12-1051 RL




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We grant the application of Petitioner Nkem Ventures Enterprises, LLC to obtain its motor vehicle dealer license.  

Procedure


On June 5, 2012, the Director of Revenue (“Director”) sent Petitioner notice of her refusal to issue Petitioner a motor vehicle dealer license.  On June 14, 2012, Petitioner filed a complaint appealing the Director’s decision.  On August 6, 2012, Petitioner filed a “Motion for default against Respondent and a decision without a hearing in favor of Petitioner and against Respondent and an order directing the Respondent to forthwith issue without delay an automobile dealer license to Petitioner as applied for by the Petitioner.”  The Director responded with a motion for leave to file answer out of time and response to Petitioner’s motion for default on August 14, 2012.  The Director attached a copy of her proposed answer to the motion, which 
we granted by our order issued August 15, 2012, and deemed the answer filed as of August 14, 2012.  We also denied Petitioner’s motion for default.

We held a hearing on September 28, 2012.  Petitioner appeared through its attorney, Uzoma Ofodu.  Legal Counsel Jonathan H. Hale represented the Director.  The matter became 

ready for our decision on October 15, 2012, when the Director filed a notice stating that she would not be filing a reply brief.

Findings of Fact

1. On December 27, 2011, in case number 11-2443 RL, Nkem Ventures Auto Sales & Service asked this Commission to reverse the Director’s decision to renew that entity’s motor vehicle dealer license.
2. At all relevant times, Nkem Ventures Auto Sales & Service was a sole proprietorship, owned by Florence Nweke and operated by her husband, Asika Nweke (“Asika,” or “Asika Nweke”).  At all relevant times, its place of business was at 4310 Prospect Avenue, Kansas City, Missouri 64130.
3. On March 6, 2012, we issued a decision in case number 11-2443 RL.  In that decision, we denied the application of Nkem Ventures Auto Sales & Service to renew its automobile dealer license, based on our conclusions that it failed to maintain a bona fide place of business and to properly report sales made by the dealership on a monthly basis.

4. Petitioner was created as a limited liability company on March 7, 2012.

5. Petitioner’s organizers were Ukamaka C. Nweke, Asika C. Nweke, Jr.,
 and Nelson C. Nweke.

6. By an application dated April 19, 2012, Petitioner applied to the Director for an automobile dealer license.  The application listed Petitioner’s business address as 4310 Prospect Avenue, Kansas City, Missouri 64130.
Rulings on evidence

Petitioner objected to Group Exhibit A (which consisted of, among other things, a copy of Petitioner’s application for a motor vehicle dealer license, a certificate of liability insurance issued to Petitioner, Petitioner’s dealer bond, and several photographs of a business displaying Petitioner’s name on its signage) on grounds that one of the entries (in the blank labeled “License number (DOR use)” on one of the forms in the Exhibit (Form 4682, Application for dealer, auction, or manufacturer license and number plate(s)) had been altered.  The basis of the objection was that no one associated with Petitioner had written “D5640” in the blank under “License number (DOR use).”  However, it is likely from the heading that the number entered in this blank was a dealer number assigned by the Director to Petitioner.  In any case, since the number entered there has no bearing on our decision, we overrule Petitioner’s objection.
Petitioner also objected to the Director’s request that we take official notice of our record in case number 11-2443 RL, particularly with regard to the testimony of Asika Nweke, the Director’s investigator Mike Fryer, and our finding that Nkem Ventures Auto Sales and Service were in violation of the law.
  We took the objection with the case, and now overrule it.  We can take official notice of anything of which the courts take judicial notice.
  Trial courts may take judicial notice of their own records and files, including those relating to prior proceedings in related cases.
  Case number 11-2443 RL is a related case to this case, since there is, allegedly, 
common ownership of the sole proprietorship seeking a license in the earlier case and the LLC seeking a license in this case.  Furthermore, both businesses operated, or intended to operate, from the same address.  Therefore, pursuant to § 536.070(6), we also may take official notice of our prior proceedings.  We discuss the effect of the contents of that case file below.
Conclusions of Law 


We have jurisdiction to determine whether Petitioner should be granted a license.
    Petitioner has the burden of proving its entitlement to a license.
     


Section 301.562.1 provides that the department may refuse to issue Petitioner’s license “for any one or any combination of causes stated in subsection 2 of this section.”  Section 301.562.2, in turn, provides:  
2.  The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any license issued under sections 301.550 to 301.573 for any one or any combination of the following causes:

*   *   *

(7) The applicant or license holder has filed an application for a license which, as of its effective date, was incomplete in any material respect or contained any statement which was, in light of the circumstances under which it was made, false or misleading with respect to any material fact[.]

The Director’s final decision identifies the following grounds for denying Petitioner’s license:

Falsifying an application with the Department of Revenue in order to obtain a business license.
The “falsification” to which the Director refers is Petitioner’s alleged failure to disclose that the true applicant for the license was Asika Nweke, and that the LLC, of which Asika’s children and 
a third person were, allegedly, members was a mere alter ego for Asika.  What the Director’s counsel stated he wanted to do in this case was “pierce the corporate veil” of Petitioner so as to reach the true owner of the business, Asika Nweke.

To support this allegation, the Director asked us to take official notice of our record in case number 11-2443 RL, as we discussed above.  The Director asked us to particularly include in our notice the transcript (which, he said, included testimony of Asika Nweke and Mike Fryer) and our decision finding that Nkem Ventures Auto Sales and Service “was in violation of the law.”


However, we think the Director has confused taking official (or judicial) notice of a prior case transcript with introducing testimony from that transcript.  Under Missouri law, competent testimony of a witness preserved in a transcript of the record in a cause may be used in the same manner and with like effect as if such testimony had been preserved in a deposition in the cause.
  In order to use the transcript, however, the proffering party must read it into the record.
  Section 492.300.2 explains when depositions may be read in evidence: 

(1) If the witness resides or is gone out of the state; 

(2) If he is dead; 

(3) If by reason of age, sickness or bodily infirmity he is unable to or cannot safely attend court; 

(4) If he resides in a county other than that in which the trial is held, or if he has gone a greater distance than forty miles from the place of trial without the consent, connivance or collusion of the party requiring his testimony; 

(5) If he is a judge of a court of record, a practicing attorney or physician and engaged in the discharge of his official or professional duty at the time of the trial; 

(6) If the witness is absent without the consent, connivance or collusion of the party requiring his testimony and the party, in the exercise of due diligence, has been unable to procure the attendance of the deponent by subpoena. 

In this case, however, the Director not only did not read any portion of the prior case transcript into the record, but she failed to put forth any ground on which such testimony could be read into the record.  The Director’s submission of the entire transcript of the proceedings in case number 11-2443 RL does not cure this failure to adhere to the statutory requirement.  Therefore, we will not consider any testimony contained in that transcript.  
As for our decision in the prior case finding that Nkem Ventures Auto Sales and Service “was in violation of the law,” we take notice of it, but fail to see the effect of that finding on the Director’s allegation that Petitioner falsified its application for licensure.  Specifically, we found Nkem Ventures Auto Sales and Service to have violated the law by its failure to maintain a bona fide place of business and to properly report sales made by the dealership on a monthly basis.  Having taken notice of the conclusions of law underlying our decision, we fail to see how those conclusions have any relevant connection to the Director’s allegation that Petitioner was Asika’s alter ego.
Ultimately, the basis for the Director’s case was that Petitioner was Asika’s alter ego, a straw man erected by Asika’s felony conviction.  But even if we had accepted the entirety of the prior case transcript and read it over again, as the Director apparently intended us to do, it would not have supported her case.  While Asika admitted to the felony conviction at that hearing, there was no connection established between Asika and the members of Petitioner’s LLC, other than the unsubstantiated accusations of the Director’s counsel that the members were Asika’s children 
and a third person who, the Director alleged, was Asika’s relative but, because she “refused to testify,” her relationship to Asika was not determined.  Therefore, the Director’s ground for denial of licensure went totally unproven.

However, Petitioner failed to put on any evidence at all.  The burden of proof requirement for licensing cases such as this one is set out by the legislature in § 621.120, as follows:

If at the hearing the applicant shall show that under the law he is entitled to…licensure…, the administrative hearing commission shall issue an appropriate order to accomplish such…licensure.
(Emphasis added.)  We have no power to vary the statute the legislature has enacted.
  When courts discuss the burden of proof, there are two components: the burden of production (or going forward) and the burden of persuasion.
 The term “burden of production” tells a court which party must come forward with evidence to support a particular proposition, whereas “burden of persuasion” determines which party must produce sufficient evidence to convince a judge that a fact has been established.

In this case, Petitioner put on no evidence.  If the Director had not entered Petitioner’s application for licensure, Petitioner would have failed to meet its burden of production.  The burden of proof statute for licensing cases is scarcely a secret.  A cursory search of our released cases shows that we cited § 621.120 to establish the burden of proof in licensing cases 117 times during the period of March 8, 1990 through August 2, 2012.  Further, Petitioner could have put forward this minimal evidence through the testimony of Ukamaka Nweke, who was present in 
the hearing room until counsel sent her away, apparently to prevent her from being examined by counsel for the Director.

Due to the failed attempts to prove the Director’s case, Petitioner did not need much evidence to satisfy Petitioner’s burden of proof.  Petitioner’s reliance upon its application was sufficient, and we have no choice but to enter a decision for Petitioner.
Summary

We grant Petitioner’s application for a motor vehicle dealer license.


SO ORDERED on January 22, 2013.



________________________________




NIMROD T. CHAPEL, JR.



Commissioner
� Not to be confused with Asika Nweke.


� Tr. 14.


� Section 536.070(6).  Statutory references are to RSMo Supp. 2011 unless otherwise noted.


� Hoekstra v. Jenkins, 730 S.W.2d 263, 267 (Mo. App., E.D. 1987); Manz v. Manz, 805 S.W.2d 183, 185 (mo. App., E.D. 1990).


�Sections 621.050, RSMo 2000, and § 301.562.  


�Section 621.120, RSMo 2000.  


� Tr. 13.


� Eickmann v. St. Louis Public Service Co., 323 S.W.2d 802, 808 (Mo.1959) (citing § 492.410).


� Section 492.400.1 (“Examinations or depositions taken and returned in conformity to the provisions of sections 492.080 to 492.400 may be read and used as evidence in the cause in which they were taken, as if the witnesses were present and examined in open court on the trial thereof.”). 


� Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).


� Kinzenbaw  v. Dir. of Revenue, 62 S.W.3d 49, 53 (Mo. banc 2001).


� Dills v. Dills, 304 S.W.3d 738, 743 (Mo. App., S.D. 2010), citing 29 Am.Jur. 2d Evidence § 171 (2008).


� Tr. 23.
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