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DECISION


Michael H. Nielson, M.D., is subject to discipline because he improperly touched female co-workers and residents of residential care facilities.
Procedure


On August 25, 2006, the State Board of Registration for the Healing Arts (“the Board”) filed a complaint seeking to discipline Nielson.  On February 23, 2007, the Board filed a first amended complaint.  We held a hearing on September 10-11, 2007.  Glenn Bradford and Robert Groves, with Glenn E. Bradford & Associates, PC, represented the Board.  Lori J. Levine and Paul Graham, with Carson & Coil, PC, represented Nielson.  The matter became ready for our decision on March 4, 2008, the date the last brief was filed.

Findings of Fact

1. Nielson is licensed by the Board as a physician and surgeon.  His license was active at all relevant times.
2. Nielson primarily practices in the area of general medicine and maintains his registered address at 3619 S. Delaware Avenue, Independence, Missouri, 64055.
3. Nielson is a Board certified obstetrician/gynecologist and has been certified since 1975.  He practiced in the area of obstetrics and gynecology for about 23 years and has practiced in general medicine since 2000.
4. At the relevant times, Nielson was practicing general medicine for approximately 700 patients in 43 residential care and skilled nursing facilities.   His duties included treating simple problems, like colds, sore throats, ear aches, ingrown toenails, diabetes and hypertension.  Patients were routinely sent outside the skilled nursing facilities for such procedures as mammograms and pap smears.  Many of the facilities had standing orders regarding medical checks, and staff could request a particular order for a test outside the facility.
5. Nielson gave a longer initial examination for new residents, then saw each patient monthly and performed shorter examinations based on information that he already had in the patients’ records.  He also addressed residents’ specific complaints.
6. Nielson reviewed the patients’ medical records that were kept at each facility.  The facilities maintained the patients’ medical records and took them to Nielson.  The medical records included medical history, medications, nurses’ notes, the pharmacy consultants, vital signs, letters from other doctors, mammogram reports, GI reports, X ray reports, and other information.  Nielson maintained a computer database on each patient and reviewed the patients’ records at the facility when he saw patients.
Count I – The Oaks
7. In 2004 and 2005, Nielson was working as the house physician at The Oaks, a Residential Care Facility – Level 1, in Independence, Missouri, doing monthly examinations of residents.
8. Level 1 is the entry level for residential care.  The residents are more ambulatory and able to care for themselves, but they need assistance with meals, laundry, medication and supervision.  Staffing requirements are less than a level 2 facility.
9. In 2004, The Oaks had approximately 25 residents.  There was no formal security at The Oaks.  The residents were generally free to leave, but the doors were locked at a certain time at night. 
10. The Oaks had a small room that Nielson sometimes used to see patients.
11. Gordon Goodman was the owner of The Oaks.
12. Several staff members at The Oaks referred to Nielson as a “pervert” or “Dr. Pervert.”

A.  Resident E.P.

13. E.P. was a 29-year-old female resident at The Oaks who had a diagnosis of bipolar disorder and severe depression.  She had a high school diploma and two years of college, studying computers.
14. E.P. used the prescribed drugs amitriptyline and seroquel.  Amitriptyline is used to treat depression, in the depressive phase of manic-depressive states and in the treatment of sleep disorders.
  Seroquel is a psychotropic drug used to treat bipolar mania and schizophrenia.

15. When E.P. did not take her medication, she felt things crawling on her that were not there.  She did not see or hear things that were not real.
16. E.P. had a case manager through Comprehensive Mental Health.  Prior to entering The Oaks, E.P. had not lived in a residential care facility for ten years, but had lived “pretty much” on her own.
  She entered The Oaks for a short period of time following a hospitalization.
17. On February 17, 2005, while conducting a routine first examination of E.P., Nielson asked E.P. to lift her arms so that he could feel her breasts.  E.P. did so, and Nielson squeezed both of her breasts on top of her clothing.  This was not an adequate breast examination.
18. In E.P.’s patient chart, Nielson recorded under past surgical history:  “recently had ?bx [questionable biopsy
] of bump from left armpit[.]”
  Under “Sensorium,” Nielson recorded that E.P. was “alert and cooperative at this time” and “patient is oriented as to person, place and time.”
  Nielson charted that E.P. denied depression, anxiety or unusual stress.
19. Under the heading “Breasts” Nielson charted that there were no masses or axillary adenopathy in E.P.’s breasts.
  Nielson did not chart that he performed a breast examination on E.P.
20. E.P. did not tell anyone about the incident in Finding of Fact 17 immediately, but went to her room and hid in her closet.  She had been molested by her biological father, and the “first thing [she] knew to do was go straight to the closet.”

21. E.P. did not report her concerns to Nielson because she was upset and afraid.  She later reported the conduct to The Oaks staff.  Staff member Felicia Mitchell observed that E.P. 
was very distraught; E.P. said it was because Nielson had felt her breasts.  E.P. was crying hysterically and said that she did not feel comfortable with him.
22. On March 17, 2005, Nielson charted that E.P. visited him for follow-up and evaluation, but that E.P refused to see him.  Nielson lists the following as the nurse comments:  “nurse tells me that the resident is angry with be [sic] – because I touched her breasts last month (exam was done with nurse in immediate area)[.]”

B.  Resident K.B.

23. K.B. was a 34 year-old female resident at The Oaks who had a diagnosis history of schizo-affective disorder, asthma, polysubstance abuse, and seizure disorder.  She has lived in some kind of residential care since she was in the tenth grade.
24. K.B. was on Risperdal Consta, a psychotropic drug that is used to treat schizophrenia.
  She was also on 800 milligrams of Tegretol,
 an anticonvulsant and analgesic drug that is used to treat epilepsy and trigeminal neuralgia.
  She took Benzyl and Cogenten for the side effects of the other drugs.
25. On March 28, 2003, Nielson examined K.B. and touched the top of her breasts with his stethoscope.  He placed the stethoscope on K.B.’s breast, inches above her nipple.
26. In K.B.’s patient chart, Nielson recorded:  “Because of multiple medical and psychiatric disorders, this patient is unable to live alone and requires a s [sic] living environment.”
  Under “Sensorium” Nielson charted that K.B. was “alert and cooperative at this time” and “oriented as to person, place and time.”

27. Nielson charted that there were no masses or auxiliary adenopathy in K.B.’s breasts.
28. Nielson continued to see K.B. regularly after this examination, and K.B. did not report any problem with her breast examination.  Nielson and K.B. remained on friendly terms.  She told him about her cesarean section and showed him pictures of her baby.
29. After a May 22, 2003, examination of K.B., Nielson added a diagnosis of Hypochondriasis.

30. At K.B.’s annual examination on March 25, 2004, Nielson noted that he did not examine K.B.’s breasts because he did not do so.  Although this was an annual examination, Nielson did not examine a woman’s breasts if she did not want one or if there was no chaperone available.
31. At another annual examination on March 17, 2005, Nielson noted that he did not examine K.B.’s breasts because he did not do so.

C.  Resident K.Q.

32. K.Q. was a 61-year-old female resident at The Oaks who had a diagnosis of schizophrenia, extrapyramidal symptoms,
 carotid artery disease, constipation, chronic allergies, hypertension, gastritis, and anxiety/depression.
33. K.Q. took Risperdal, which is a psychotropic drug used to treat schizophrenia and bipolar mania.
  She was also taking Topamax, which is used to treat epilepsy and migraines.

34. K.Q. graduated from high school and attended college for one or two semesters.  At the time of her deposition, she had resided in a residential care facility for three and a half years.  
She had resided in a group home for 15 months before that.  K.Q. has a work history that includes working in a hospital, a bank, and insurance companies.
35. K.Q. described herself as follows:  “My mind isn’t the sharpest in the world, but I don’t think the medication interferes with that”
 and “I have big – I do have big blanks in my memory bank.  Some things stand out very clearly, but a lot I don’t remember.”

36. On June 15, 2004, Nielson examined K.Q.  He charted that K.Q. was positive for schizophrenia, depression and anxiety, but that her “[c]ognition appears to be intact” and that she was “oriented as to person, place and time.”
  Neilson charted that he did not examine K.Q.’s breasts.  There is no indication of a breast biopsy in Neilson’s notes.
37. On May 15, 2005, Nielson examined K.Q.  He charted:
Also, she has turned up with an order from TMC surgery clinic for Lortab 5/500 1-2 q 4 hr prn pain – appears that she had some  minor surgery at TMC – nothing in any of the notes that I can find specify what was done[.]
Addendum:  DON came in – she had a breast biopsy (on 05/15/04)

Stable[
]

38. Neilson did not chart examining K.Q.’s breasts.
39. On July 26, 2005, Nielson saw K.Q. for her annual exam.  K.Q. expressed concern about a vitamin pill she was taking, and complained of feeling stiff and of continued bleeding and drainage from her left breast.  She stated that she had a follow-up appointment the next day with the surgeon about this problem.  Nielson charted that he did not examine K.Q.’s breasts because there was no chaperone available.
40. Nielson never examined K.Q.’s breasts, although he saw her for over one year.
41. K.Q. reported to staff that Nielson had touched her breasts.

D.  Staff Member Shanna Lemen
42. In 2004, Shanna Lemen was a female staff member at The Oaks.  She worked as a nurse supervisor and a charting supervisor.  The patient care staff members were called “nurses” although many of them were not licensed nurses, but, like Lemen, were medication aides.
43. From March 2004 until October 2004, Lemen worked with Nielson when he visited the facility.  She retrieved patients’ charts and got information for Nielson.
44. In August 2004, Lemen was eating lunch with staff members Sandy Hoover, Lisa Clevenger,
 and Theresa Kelley.  Nielson came out of the medication room and asked for assistance.  Lemen walked down the stairs into the medication/chart room.  Nielson dropped an object on the floor, and Lemen bent to pick it up.
45. While she was bending over, Nielson grabbed Lemen’s buttocks and vaginal area.  This was done without permission or invitation. 
46. Lemen was shocked and said something like, “Don’t ever touch me like that again.”
  In response to this, Nielson laughed.  He did not apologize or state that the conduct was accidental.

47. No one at the lunch table saw the incident.  Clevenger heard Lemen shout.  Kelley heard Lemen say something like, “Don’t ever touch me like that again.”  Lemen reported to Clevenger that “[Nielson] put his hand in between my lips [sic] and my private area.”

48. Lemen was upset and walked outside to the back of the facility.
49. Lemen reported Nielson’s conduct to Clevenger, the manager of The Oaks, who reported it to Gordon Goodman, the owner of The Oaks.  Goodman spoke with Nielson and told 
him what had been reported to him.  Nielson told Goodman that he had not done anything and that there would be no problems in the future.
50. Because of this event, Lemen quit her job.  She was later employed at another facility that Nielson also worked at, but she was working as the activities director and did not have to work directly with him.  Lemen informed the new administrator of what had happened to her at The Oaks.

E.  Staff Member Felicia Mitchell
51. Felicia Mitchell was employed at The Oaks as a level I medication aide.
52. In 2004, Nielson took his hand and rubbed Mitchell’s stomach and asked how her “beautiful body was doing[.]”
  They were alone in the medication room.  Nielson had made similar comments to Mitchell, but had never touched her before this.  The touching was done without permission or invitation.  This conduct was not done in the course of a medical procedure or examination, and Mitchell did not have a physician-patient relationship with Nielson. 
53. Mitchell was upset and told Nielson never to touch her again.

F.  Nielson’s Termination

54. In or about August 2005, Mitchell, then the manager of The Oaks, after consulting with the RN consultant, terminated Nielson.  The reason given to Goodman for the termination was that Nielson had improperly touched staff and residents.
55. In July 2007, Goodman contacted Nielson about working again at The Oaks.
Count II
 – Moore-View
56. Nielson served as the house physician at Moore-View Residential Care (“Moore-View”) in Warrensburg, Missouri, from about 2001 until about 2003.
57. Moore-View is a facility for the mentally retarded and mentally ill that has the capacity to care for 20 individuals.  There are usually three or four women, and the rest of the residents are men.
58. Nielson saw residents in the dining room.

A.  Resident R.M.

59. R.M. was a 50-year-old female who resided at Moore-View in 2002 and 2003.  She was diagnosed with schizophrenia and took the drug Haldol, which is an anti-psychotic drug
 used to treat schizophrenia.
60. R.M. has an associate degree in liberal arts.  She has lived in residential care since 2002.
61. On February 26, 1996, the Circuit Court of Clay County issued a judgment and order of partial incapacity and appointed a limited guardian for R.M.  The court found:

That the respondent’s capacity to receive and evaluate information or to communicate decisions is impaired to such an extent:

That when the respondent is experiencing an episode of mental illness she cannot make rational decisions on mental health and medical needs;

That the respondent has been diagnosed with Schizophrenia;

That a Limited Guardian should be appointed[.
]
62. R.M. has a limited guardian to: “(1) determine and make decisions regarding health care and all medical treatment; (2) determine and make decisions regarding psychiatric medication and psychiatric treatment; and (3) determine placement or hospitalization for medical or psychiatric treatment.”

63. R.M. also has a conservator appointed by the court. 
64. R.M. told Moore-View’s administrator Maryann Bratten that Nielson had performed an inappropriate breast examination on her.
65. After this, Bratten hired someone to sit in on Nielson’s examinations.

B.  Nielson’s Practice/Termination

66. Nielson’s contract with Moore-View was terminated in or about 2003.
Count III – Waterford South
67. From 2006, Nielson served as the house physician at Waterford South, an assisted living facility in Kansas City, Missouri.
A.  Staff Member Lisa Clevenger
68. Clevenger left her position at The Oaks and went to work at Waterford South.  She again worked with Nielson.
69. In our about June or July, 2006, Clevenger had returned to work from her honeymoon.  Nielson patted her on the back.  Clevenger moved her arm to unlock a door at the same moment, and this resulted in Nielson touching the side of her breast.  He stated:  “Are you still on your honeymoon, sweetie?”

70. Clevenger told her husband about the contact.
71. Clevenger spoke with the Board’s investigator, Linda Leslie, and told her that Clevenger felt that the touching was inappropriate.
Count IV
A.  Failure to Provide Adequate Care
72. During his tenure as the house physician at The Oaks, Moore-View, and Waterford South, Nielson provided general practice care to the residents, seeing them on a monthly basis and treating simple ailments.
73. Nielson did not examine K.Q.’s breasts at any time during his care of her.
Count V
A.  Failure to Perform Examinations
74. In 2003, Nielson was working as the house physician at The Oaks doing monthly examinations of residents.  Nielson did not routinely do breast or well woman examinations.
B.  Resident D.F.
75. In 2003, D.F., a resident at The Oaks, was outside and distressed about her children leaving.  D.F. was clinging to the van that contained her children.
76. D.F. had violent tendencies and had hit other residents.
77. Nielson grabbed D.F. from behind and placed his arms underneath her arms.  In doing so, Nielson touched both of D.F.’s breasts.  D.F. continued to struggle and was screaming.  Nielson continued to pull D.F. away from the van and she was twisting and turning to get away from him.  Nielson’s hands were under D.F.’s T-shirt.
78. D.F. began screaming at Nielson, “Stop pinching my nipples.”
  She called him a pervert and said she was sick of him touching her.
79. After the van left, D.F. continued to curse and scream at Nielson.
80. Nielson released D.F., and she reported to staff that Nielson had pinched her nipples.  Then she went to her room, where she began cutting her wrists with a safety pin.
81. The facility staff called 911, and D.F. was taken to the hospital.

C.  Staff Examinations

82. Nielson provided employment physicals for new staff members at The Oaks.  The exams were very basic and did not require the removal of the employee’s clothing.  During staff physicals, Nielson told a female staff member to “Come on, sit down, sweetie, and take off your clothes.”

VI.  Board’s Investigation

83. The Board, in investigating the matter of State Board of Registration for the Healing Arts v. Michael H. Nielson, M.D., contacted and interviewed solely persons employed by and/or residents of, or related in some fashion to, The Oaks and Moore-View.
84. Nielson, when interviewed by the Board’s investigator, provided the names of approximately 20 facilities where he provided medical services.
85. Nielson also informed the Board’s investigator of a complaint arising out of his services at Moore-View and that Nielson had no knowledge of said complaint before the Board provided said information.
Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving that Nielson has committed an act for which the law allows discipline.
  This
Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in testimony, we must make a choice between the conflicting testimony.
  
I.  Motion in Limine – Expert Witness


On September 10, 2007, Nielson filed a motion in limine
 objecting to the deposition testimony of the Board’s expert, Dr. James Green.  The admission or exclusion of expert witness testimony is a matter of discretion.
  Nielson argues that Green’s testimony should be stricken for the following reasons.
A.  Breast Examinations Through Clothing

Nielson argues that Green’s testimony was not based upon conducting breast examinations under the same or similar circumstances and was not, accordingly, based upon the applicable standard of care.  Therefore, Nielson argues that Green’s opinions are irrelevant and immaterial to any issue in this case.  We disagree.
Green testified that he understood that the proper definition of the term “negligence” in a medical context is “the failure to use that degree of skill and learning ordinarily used under the same or similar circumstances by the members of the licensee’s profession.”
  Green also testified that he understood that the term “violation of the standard of care” has the same meaning as negligence.

Nielson argues that because Green does not routinely perform breast exams in residential care facilities, he is therefore unqualified to testify as to the appropriate standard of care for the 
type of breast exam that Dr. Nielson conducts.  Nielson appears to be arguing that because Nielson’s patients live in residential care facilities, we should use a different standard of care than for other patients in an office setting.  Nielson himself testified:  “Well, I don’t think that the standard of care ever changes.  The circumstances do.”
  We disagree that we should use a different standard of care, but we will consider the factual circumstances.

Nielson’s argument that Green is unable to testify because he does not practice in a residential care facility is without merit.  There is no separate category of physician just because he or she practices at a residential care facility.  Green is a member of the same relevant field of physicians as Nielson.  Both are physicians certified as OB/GYNs.  The different circumstances under which they practice may warrant consideration, but it does not render Green’s testimony irrelevant.

Nielson argues that Green did not review the patients’ medical records, but relied on Nielson’s deposition.  Since Green was expected to testify as to whether a particular procedure fell within the standard of care, it is reasonable that Green considered Nielson’s own description of how he conducted the procedure.  When a hypothetical question was posed to him as to whether this conduct fell within the standard of care, Green could give an opinion.
B.  Failure to Act/Good Faith Medical Procedure


Nielson asks us to strike all evidence, testimony, and argument concerning the following because the Board has produced no expert opinion either as to the appropriate standard of care or as to whether Nielson breached that standard of care:  all testimony, evidence and argument that Respondent failed to ensure that a patient had a periodic breast examination in conformity with the applicable standard of care; failed to refer a patient for a periodic mammogram as required by the applicable standard of care; his examinations were short and perfunctory; failed to take an 
adequate family or personal history; failed to conduct a standard of care examination; failed to measure pulse rate or blood pressure; failed to listen to the heart and lungs; failed to examine the eyes, ears, nose and throat; and his viewing or touching of any part of the body of any resident was not done in a good faith medical procedure or examination.

We deny the motion to strike all evidence on these topics.  Expert testimony is necessary except “where the want of skill or lack of care is so apparent as to be within the comprehension of laymen and requires only common knowledge and experience to understand and judge it[.]”
  As we discuss each allegation, we will determine if the Board proved its case.  If expert testimony is required to prove an allegation and the Board did not present it, the Board will lose on that allegation.
C.  Harmful or Dangerous Conduct

Nielson argues that all testimony and evidence that Nielson’s conduct was or might have been harmful or dangerous to the mental or physical health of a person should be excluded for lack of expert testimony.  For the same reason as discussed above, we deny the motion in limine.  If the particular allegation that conduct is harmful or dangerous requires more than common knowledge to determine and there is no expert testimony, the Board will lose on that allegation.  We overrule Nielson’s objections to the Board’s expert witness.
II.  Motion in Limine – Theresa Kelley

On September 10, 2007, Nielson filed a motion in limine objecting to Kelley’s deposition testimony (after redaction) as follows:
Location in Depo. Tr.
Objection





Ruling
Page 40, lines 16-18
Incompetent witness; speculation and

Overruled



conjecture; opinion offered lacks proper or



sufficient foundation and calls for a conclusion



of fact

Page 46, lines 9-12
Incompetent witness; speculation and

Overruled



conjecture; opinion offered lacks proper or



sufficient foundation and calls for a conclusion



of fact

III.  Motions in Limine – Witnesses’ Competence to Testify
On September 10, 2007, Nielson filed motions in limine arguing that the depositions of E.P., K.B., K.Q, and R.M. are inadmissible because the witnesses are incompetent to testify.  The determination of competence is for the trier of fact, which in an administrative proceeding is the administrative tribunal.
  Thus, we make the determination, and that determination will be overturned only for abuse of discretion.

A witness is competent to testify if the witness shows:

(1) a present understanding of, or ability to understand upon instruction, the obligation to speak the truth; (2) the capacity to observe the occurrence about which testimony is sought; (3) the capacity to remember the occurrence about which testimony is sought; and (4) the capacity to translate the occurrence into words.[
]

It is presumed that a witness is competent to testify, except for a few statutory exceptions such as mental incapacitation.
  Section 491.060(1) states that “[a] person who is mentally incapacitated at the time of his or her production for examination” is not competent to testify.

A person confined to a mental institution “under lawful process” or “adjudicated as mentally ill” is generally presumed to be incompetent as a witness, but the presumption may be overcome by extrinsic evidence that the witness both understands the obligation of the oath and has sufficient mind and memory to notice, recollect, and communicate events.
  A “prior adjudication of mental incompetence or a record of confinement in a mental hospital is not conclusive; a witness must exhibit some mental infirmity and fail to meet the traditional criteria for witness competence.”
  

If the witnesses in this case were confined to a mental institution under lawful process or adjudicated as mentally ill at the time of their testimony, the Board has the burden to rebut the presumption of incompetence.
  Absent one of these two factors, the burden of showing that the witnesses are incompetent is on Nielson.


We determine that there is no evidence that E.P., K.B., or K.Q were confined to a mental institution under lawful process.
  These witnesses at the time of their testimony were voluntary residents of the residential care facility.  The Board also cites § 630.120:
No patient or resident, either voluntary or involuntary, shall be presumed to be incompetent, to forfeit any legal right, responsibility or obligation or to suffer any legal disability as a citizen, unless otherwise prescribed by law, as a consequence of receiving evaluation, care, treatment, habilitation or rehabilitation for a mental disorder, mental illness, mental retardation, developmental disability, alcohol problem or drug addiction.

We find that voluntary residents of a residential care facility are not “confined to a mental institution under lawful process.”  There is some evidence that R.M. was placed in the residential care facility by her guardian, which we will address below.

There is no evidence that any of the witnesses other than R.M. were adjudicated as mentally ill.  There is some evidence that R.M. was adjudicated as mentally ill, which we will address below.  Neilson bears the burden of showing that E.P., K.B., and K.Q are incompetent to testify.  
A.  Resident E.P

Nielson argues that the following evidence adduced during E.P.’s deposition proves that she is incompetent to testify.  E.P. admitted going “in and out of the hospital” before she moved into The Oaks; she had a case manager through Comprehensive Mental Health; she was on the drugs amitriptyline and seroquel at the time of the deposition; and she had been diagnosed as bipolar with severe depression.  When E.P. did not take her medication, she felt things crawling on her that were not there.  
The Board argues that E.P was coherent in her testimony.  She did not see or hear things that were not real.  She provided all of the information that Nielson seeks to use to discredit her testimony.  E.P. clearly set forth her diagnoses, the medication she took and why she took the drugs, and her educational background, which included two years of college.  For the past ten years she had more or less lived on her own.  She went to The Oaks in February 2005 for a temporary stay at the suggestion of her case manager, who thought it would be best if she went there “for a little bit and got settled down, got [her] medicine right.”
  At the time of the deposition, E.P. resided by herself in an apartment.  In her deposition, E.P. stated that none of the 
prescription drugs she was taking at the time made it difficult for her to understand the questions asked of her, nor did they make it difficult for her to answer honestly.
Nielson also argues that because E.P. couldn’t remember exactly when she saw Nielson and how many times she saw him, she’s incompetent to testify.  The Board notes that E.P.’s contact with Nielson in February 2005 was almost two full years prior to her deposition in December 2006.  We agree that E.P. might not remember exactly whether she saw Nielson only once or more than once.  Due to factors such as the passage of time, many witnesses in this case, including Nielson himself, answered “I don’t remember” or “I don’t know” to questions.
We find that E.P. was competent to testify.  Nielson failed to meet his burden of proving that she is not.
B.  Resident K.B.

Nielson argues that the following evidence, adduced during K.B.’s deposition, proves that she is incompetent to testify.  K.B. testified that she was diagnosed with schizophrenia and was on medication for her condition and for the side effects caused by that medication.  Nielson argues that K.B. lived in residential care facilities since at least the 10th grade and was 33 years old at the time of the deposition.  Although K.B. was confused about job training and why she was living at The Oaks, she was clear about the action relevant to this complaint – what Nielson was doing and where he placed his hand.
K.B. clearly stated in her deposition that she is able to think clearly and that none of her medications made it difficult for her to understand the questions asked of her.
We determine that K.B. was competent to testify.  Nielson failed to meet his burden of proving that she is not.  The quality of her testimony will affect the weight, rather than the admissibility, of the testimony.

C.  Resident K.Q.

Nielson argues that the following evidence, adduced during K.Q.’s deposition, proves that she is incompetent to testify.  K.Q testified that she was diagnosed with schizophrenia and takes medication to treat it.  She has been diagnosed with schizophrenia and anxiety.

Nielson argues that K.Q. was unable to remember the first time she met Nielson or the first time he examined her.  She testified: “I do have big blanks in my memory bank.”
  K.Q. testified:
Q:  Thank you.  Do any of those medications interfere with your ability to understand what I’m going to be asking you or what we’re talking about right now?

A:  I don’t think the medications do.  My mind isn’t the sharpest in the world, but I don’t think the medication interferes with that.

Q:  Okay.  It’s just more other issues that – where you don’t feel as sharp as you might have once been?

A:  Yeah.[
] 
The witness repeated:  “As I told you, my memory is shot. . . .  My memory is shot to hell.”

Despite the lapses in memory, again not unusual for witnesses in this case, K.Q. testified she understood that she was under oath during her deposition and that she would tell the whole truth and nothing but the truth.  She agreed that if she was asked any questions that she didn’t understand, she would ask for clarification.  K.Q. completed high school and several semesters of college.

We determine that K.B. was competent to testify.  Nielson failed to meet his burden of proving that she is not.  The quality of her testimony will affect the weight, rather than the admissibility, of the testimony.
D.  Resident R.M.

At the time of her deposition, R.M. was an adjudicated incapacitated person.  She suffered from paranoid schizophrenia.  As noted in our general discussion, a person who has been adjudicated as mentally ill is generally presumed to be incompetent as a witness.  R.M. is presumed to be incompetent, and, unlike the other witnesses, it is the Board’s burden to overcome this presumption.
The only testimony offered by the Board to meet its burden was the deposition testimony of Bratten, the Moore-View administrator, who testified that R.M. was “a very smart person.”
  But she also testified that she did not discuss R.M.’s allegations with Nielson because she was not sure whether she believed R.M.
Nielson states that R.M. was committed to the facility by her legal guardian, but R.M. merely affirmed that she had a legal guardian, not that he committed her.
  Respondent’s 
Exhibit E shows that there were several court orders “authorizing admission of ward to mental health facility,” but there are also references to a request to the court “for cont. voluntary admission by GDN.”  Because we determine that R.M. was adjudicated as incapacitated, we need not decide whether she was confined to a mental institution under lawful process.

Beyond the fact that R.M. was under letters of guardianship/conservatorship at the time of her deposition, she testified that she was on Haldol, which is an anti-psychotic drug used to treat schizophrenia.  When asked what her diagnosis was, she stated:  “You name it, I’ve had that diagnosed.”
  Specifically, she noted diagnoses as bipolar, schizophrenic, A-typical [sic] 
psychosis.  She has been in residential care since 2002.  She stated:  “I’ve been on medication since, God, I don’t know how long.”


We find nothing in the record to rebut the presumption that R.M. is incompetent to testify.  We grant the motion in limine as to R.M.’s testimony.

IV.  Objection Taken With the Case


The Board objected to testimony about the lack of complaints against Nielson or care of patients by Nielson before the time frames referenced in the complaint on the grounds that it is immaterial and irrelevant.  We overrule the objection and allow the testimony.  We have addressed the other objections taken with the case in our discussion of the motions in limine.
V.  Cause for Discipline


The Board argues that there is cause for discipline against Nielson’s license under 
§ 334.100:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate or registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter . . .;

*   *   *

(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence 
in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]

Misconduct is the intentional commission of a wrongful act.
  “Ethical” relates to moral standards of professional conduct.
  Unethical conduct and unprofessional conduct include “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”
  Harmful means “of a kind likely to be damaging : INJURIOUS[.]”
  Dangerous means “able or likely to inflict injury or harm[.]”

A.  Scope of Nielson’s Medical Care


Many issues in this case – such as adequacy of care, records and examinations – depend on how Nielson’s services as a doctor are characterized.  (1) Was he the residents’ primary care physician, who would be expected to meet most of their medical needs – such as performing medical procedures and specialized examinations?  (2) Was he hired merely to perform brief monthly check-ups for the residents and refer them to other physicians for more complicated procedures?  Despite Nielson’s conflicting testimony,
 we believe his testimony that the latter was true.


Nielson was practicing “general medicine” for approximately 700 patients in 43 residential care facilities.  His duties included treating simple problems, like colds, sore throats, ear aches, ingrown toenails, diabetes and hypertension.  Nielson gave a longer initial examination for new residents, then at the monthly meetings performed shorter examinations based on information that he already had in the patients’ records.  He also addressed residents’ specific complaints.  He reviewed the patients’ medical records that were kept at each facility.

While finding that Nielson was not required to perform every medical service himself, if he did perform a particular service, such as a breast examination, he was required to perform it according to the standard of care for that procedure.  He failed to do so.  The Board’s expert testified that giving a breast examination to a sitting, clothed patient would not meet the standard of care for a breast examination for a number of reasons.  Part of the breast exam is performed while the patient is lying down so that the doctor can compress breast tissue against the chest wall.  Another part of the breast exam involves looking at the breasts in different positions.  Green testified:  “You can’t appreciate the abnormalities of breast tissue through clothes.”


Nielson violated the standard of care for performing breast examinations.  We will analyze the specific allegations as follows.

B.  Count I
1.  Resident E.P.

The Board argues that Nielson’s conduct in treating E.P. constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of E.P.

E.P testified about the contact:  “It was just a real gentle, soft couple of squeezes like that, you know, he had it all in his hand, but just a couple of gentle squeezes.”  She also testified that this examination was different from any other breast examination she had experienced.

We believe E.P. that Nielson inappropriately touched her.  As discussed above, this examination fell below the standard of care for performing a breast examination.  We need no expert testimony to determine that the improper touching of E.P.’s breast was or might have been harmful to her.  Nielson’s conduct constituted misconduct, was unprofessional and unethical, and 
might have been harmful or dangerous to E.P.  We find cause for discipline under § 334.100.2(4) and (5).

2.  Resident K.B.


The Board argues that Nielson’s conduct in treating K.B. constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of K.B.

Even accepting K.B. as a competent witness, the Board failed in its burden of proving that Nielson initiated inappropriate contact.  He listened to K.B.’s heart through a stethoscope, placing the stethoscope inside her clothing on the top of her breast – inches above the nipple.  He asked her to breathe in and out while he checked her.  The only evidence that this was improper was K.B.’s testimony that she felt it took too long to perform this part of the examination
 and that it didn’t feel right.
  She did not ask him to remove the stethoscope and later says that Nielson only held it on her breast “long enough to listen to the heart” or less than a minute.


The Board failed in its burden of proving that there is cause for discipline for Nielson’s treatment of K.B.

3.  Resident K.Q.


The Board argues that Nielson’s conduct in treating K.Q. constituted misconduct, was  unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of K.Q.  

Even accepting K.Q. as a competent witness, the Board failed to prove the conduct that it alleges Nielson committed.  As noted in our discussion of K.Q.’s competence to testify, there are too many things that K.Q. admits that she does not remember.  She testified that Nielson asked 
her to lift her shirt in the view of other people.  But she ends her descriptions of this with statements such as:  “And I’m not completely sure that that happened, but kind of think it did happen because I remember being embarrassed, but I can’t say that happened 100 percent”
 and “I can’t say I’m 100 percent sure of that memory.”


K.Q. was clearer in her testimony that Nielson cupped her breast and touched her thigh, but she could not give even an approximate date or describe the examination room.  She confused Nielson with another doctor.

The Board failed in its burden of proving that Nielson is subject to discipline for his conduct with K.Q.

4.  Staff Member Shanna Lemen

The Board argues that Nielson’s conduct towards Lemen constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of Lemen.

Nielson attacks Lemen’s credibility by arguing that she said that the people at her table saw the unwelcome touching, when they did not.  Nielson also notes that Lemen changed her testimony as to where she was standing in the room and which direction she was facing when Neilson touched her.  None of these arguments convinces us that Lemen was lying.  Her testimony, even on cross-examination, was clear and convincing about the relevant, vital fact that Nielson touched her and that it was unwelcome and of a sexual nature.
Q:  So Ms. Kelley’s deposition has been taken, and I’m wondering if you can tell us whether she really did see Dr. Nielson standing up on the floor of the dining room here, leaning over and touching your bottom while you’re standing one step down.

A:  Honestly, I don’t know --
Q:  Did that occur?

A:  -- where he was standing.  I don’t know where he was standing exactly.  I don’t know how else to tell you other than he grabbed my ass.  That’s all I can tell you.  I felt it.  I don’t know which direction I was in.  I felt it.

I was taken back.  I was very upset about it.  Okay?  I don’t like that.
Q:  Okay.  So you didn’t see it?

A:  I didn’t – how was I going to see it?

Q:  And what you don’t know is whether it was an accidental touching while he was, for example –

A:  Okay.  I know what my ass felt.  Okay?  And his fingers come [sic] up and grabbed my butt and squeezed.  So no, that was not an accident.  Okay?  It was not an accident.

Q:  Have you ever told anyone before that he squeezed you?

A:  Well, it was like he – he – he gripped my butt.

Q:  Have you ever told anyone before that he squeezed you?

A:  Oh, my God.  All I know is that his hand came up around my butt just like this (indicated).  It wasn’t even a pat.  It was a grab.

Q: Okay.

A:  He gripped my whole entire butt.

Q:  Okay.  And this occurred with him here or someplace that you don’t know and you on the step –

A:  On the step or on the level up there.  I  don’t know exactly where it was at.[
]


Lemen knew the general location and setting, and any attempt to confuse her failed.  The argument that her testimony is not credible because she changed her story as to the direction she was facing is specious.  Clevenger testified that she did not see the contact, and Nielson cast 
doubt on Kelley’s testimony that she did see it.  The fact that no one else saw the unwelcome touching even though Lemen thought that they had done so does not affect her credibility.  If no one saw what took place, this is not fatal to her claim.  It becomes a matter of the credibility of two witnesses, which as we stated is our responsibility to judge.  Nielson testified that he did not remember the incident.  Nothing has discredited Lemen’s clear recollection of the event.  We believe that Lemen is a credible witness.

There is, however, additional evidence to support Lemen’s story.  While Clevenger stated that she did not see the unwelcome contact and even if we do not accept Kelley’s statement that she did see it, they both heard Lemen shout.  Kelley testified that she heard Lemen make the same statement Lemen claims she made, “Don’t ever do that to me again.”
  Kelley testified that Lemen was upset and her face was red.  This is consistent with Lemen’s claim that she was very upset and that she told Nielson not to touch her again.  We believe Lemen’s testimony that Nielson touched her buttocks and vagina area and that this was unwanted sexual contact.  We believe Lemen that she was very upset by this contact – to the point that she left the building immediately, reported the contact, and later changed jobs.


Neilson’s conduct constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of Lemen.  We find cause for discipline under § 334.100.2(4) and (5).

5.  Staff Member Felicity Mitchell

The Board argues that Nielson’s conduct towards Mitchell constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of Mitchell.

Nielson testified that he did not recall touching her stomach,
 then testified that he did not think that he touched her stomach or asked about her beautiful body.
  Although unable to pinpoint the date of the occurrence, Mitchell testified that this is exactly what happened and that it happened in 2004.  Nielson argues that Mitchell’s testimony is less credible because she testified by deposition, but offers no support for this contention.  Mitchell testified under oath, and Neilson’s counsel cross-examined her.  We find that Mitchell is a credible witness.

Nielson improperly touched a coworker and made an improper statement to her.  Nielson’s conduct constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of Mitchell.  There is cause for discipline under § 334.100.2(4) and (5).

6.  Conduct Towards Residents and Staff Members


The Board argues that Nielson’s conduct towards staff and residents at The Oaks constitutes misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of his patients and the staff.  We agree.  There is cause for discipline under § 334.100.2(4) and (5).

C.  Count II
Resident R.M.

The Board argues that Nielson’s conduct with R.M. constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of R.M.

Because we found R.M. incompetent to testify, there is no evidence to support this allegation other than her report to the administrator.  We find no cause for discipline under 
Count II.

D.  Count III
Staff Member Clevenger

The Board failed to prove that Nielson’s conduct with Clevenger constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of Clevenger.

Clevenger testified that she told the Board’s investigator that she felt the touching was inappropriate.  But the testimony at her deposition was unclear.  Clevenger stated that she did not find the statement about her honeymoon offensive.
  She also testified that touching her breast could have been an accident, a “friendly whack on the back[.]”
  She stated that she moved her arm and this allowed the contact with the side of her breast.

The Board has failed in its burden of proving its allegations.  We find no cause for discipline under Count III.
E.  Count IV
1.  Failure to Provide Adequate Care

The Board argues that Nielson, during his tenure as the house physician at The Oaks, Moore-View, and Waterford South, consistently failed to provide adequate care to residents in that his examinations were short and perfunctory, he failed to take an adequate family or personal history, he failed to conduct a standard of care examination, he failed to measure pulse 
rate or blood pressure, he failed to listen to the heart and lungs, and he failed to examine the eyes, ears, nose and throat.

Nielson’s duties included treating simple problems, like colds, sore throats, ear aches, ingrown toenails, diabetes and hypertension.  Nielson gave a longer initial examination for new residents, then at the monthly meetings performed shorter examinations based on information that he already had in the patients’ records.  He noted that if a patient is seeing a doctor once a month for blood pressure problems, the doctor is going to check the blood pressure, but is not “going to run over you from head to toe.”
  Nielson testified, “Likewise, when these people come in, since they have no complaints and I’ve seen them a month ago, I’m going to listen to their heart and lungs and ask them how they are and confine my exam pretty much to that.”


Nielson testified about the record keeping at the facilities.  The facilities maintained the patients’ medical records and brought them to Nielson.  The medical records included patients’ medical history, medications, nurses’ notes, pharmacy consults, vital signs, letters from other doctors, mammogram reports, GI reports, X ray reports, and other information.  Nielson maintained a computer database on each patient and reviewed the patient’s records at the facility when he saw patients.  We find no cause for discipline for inadequate care of the residents.


The Board states that Nielson did not examine K.Q.’s breasts at any time during his care of her, and we have found this.  The Board argues that Nielson’s conduct constituted misconduct, was unprofessional and unethical, and constituted incompetence, repeated negligence, gross negligence, and was or might have been harmful or dangerous to the mental or physical health of K.Q.

Nielson testified that patients were routinely sent outside the facilities for such procedures as mammograms and pap smears.  We find that Nielson was not required to perform breast examinations on K.Q.  There is no cause for discipline under Count IV.
F.  Count V
1.  Failure to Perform Examinations

The Board argues that in 2003 when Nielson was working as the house physician at The Oaks he routinely did not do breast or well woman examinations.  As noted in the discussion above, we find that Nielson was not required to perform breast or well woman examinations any more than he would have been required to perform a prostate cancer examination or a mammogram.  These examinations, as well as other more complicated procedures, were performed off site.  The breast examinations that he performed were not part of his duties and they did not meet the standard of care, and we have addressed this in other counts.  Nielson is not subject to discipline for failing to perform breast or well woman examinations.
2.  Resident D.F.


The Board argues that Nielson’s conduct with D.F. constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental or physical health of D.F.

We find that the Board has not met its burden of proving this.  The witness to this event, Theresa Kelley, described a hysterical, potentially violent woman who was in the dangerous situation of attempting to stop a vehicle.  In the course of being dragged away, she was twisting and turning and trying to get away.  Nielson testified that any contact was accidental.  Kelley admitted that the contact might have been accidental.  
Q:  So it was basically an out-of-control, hysterical scene?

A:  Yes.

Q:  And she was clinging to the window –

A:  To the door, and then she took her hands and pulled back, when he had put his hands on her, which I don’t think that was intentional.  I think that was because she was squirming around.  And then he put his hands down.  And they [sic] he put them down some more, to really give her a good pull, because she wouldn’t let go, because she grabbed back at the window, to attach herself to the van.

And then when he came back up, to pull her again, to give her another good pull, his hands were up under her shirt like that.  I could see it.  I mean, because she was twisting and turning.

Q:  That could have been completely accidental, could it not have been?

A:  Yes, it could have been.[
]
We find no cause for discipline for Nielson’s contact with D.F.

3.  Staff Examinations


The Board argues that Nielson provided employment physicals for new and existing staff members at The Oaks
 and that they were inadequate to the extent that his conduct constituted misconduct, was unprofessional and unethical, and was or might have been harmful or dangerous to the mental and physical health of employees.

We agree with Nielson that expert testimony was necessary for us to determine the standard of care for conducting a physical examination for communicable disease certification.  The Board failed to prove that Nielson’s conduct such as calling an employee “sweetie” and mentioning taking off clothing is cause for discipline.  There is no cause for discipline under Count V.
Summary

Nielson is subject to discipline under § 334.100.2(4) and (5) under Count I for improperly touching E.P, S.L. and F.M.  There is no cause for discipline under Counts II, III, IV or V.

SO ORDERED on July 24, 2008.
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