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)
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)

PUBLIC SAFETY,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On September 23, 1999, Russel L. Nicholson filed a petition appealing a decision of the Director of the Department of Public Safety denying Nicholson entry into a certified peace officer training academy.  The Director cites Nicholson’s past use of controlled substances and joy-riding in a stolen vehicle as a basis for his denial.  We convened a hearing on the petition on March 17, 2000.  Patricia D. Perkins with Hendren & Andrae, L.L.C., represented Nicholson.  Assistant Attorney General Wade Thomas represented the Director.  Nicholson filed the last written argument on June 15, 2000.  

Findings of Fact

1. In December 1993, when Nicholson was 19 years old, he accepted a ride in a vehicle that he knew a friend had stolen (the joy-ride).  Nicholson was convicted in Johnson County, 

Kansas, of felony theft under Kansas law.  The court imposed a sentence of two years’ probation, but released him from probation a year early and expunged his record of the conviction.  

2. From March through October 1995, Nicholson ingested marijuana twice, methamphetamine six or seven times, and LSD three or four times.  Since October 1995, Nicholson has neither used nor desired to use those substances.  He now drinks about one beer per week.  

3. Nicholson acknowledges the wrongfulness of his joy-riding and drug use, accepts full responsibility for that conduct, and desires to persuade others of their wrongfulness.  He has embraced the moral code of the Christian faith.  

4. By application dated July 5, 1999, Nicholson sought admittance to the Western Missouri Regional Police Academy (academy).  In his application, Nicholson disclosed his joy-ride and drug use.  Nicholson was admitted and attended classes.  

5. By letter dated August 27, 1999 (the denial letter), the Director denied Nicholson admittance to the academy.  

Conclusions of Law

I.

Nicholson argues that the Director has no jurisdiction over Nicholson’s entry into an academy.  

Section 590.135
 sets forth the director’s authority as to academies and their operation.  It provides:  

1.  The director or any of his designated representatives may: 

(1) Visit and inspect any certified academy or training program requesting certification for the purpose of determining whether or not the minimum standards established pursuant to sections 590.100 to 590.180 are being complied with, and may issue, suspend or revoke certificates indicating such compliance; 

*   *   *

(3) Issue or authorize the issuance of diplomas, certificates and other appropriate indicia of compliance and qualification to peace officers trained under the provisions of sections 590.100 to 590.180. 

2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer[.]

Section 590.120.5 further provides: 

5.  The [Peace Officer Standards and Training C]ommission shall establish the core curriculum and shall also formulate definitions, rules and regulations for the administration of peace officer standards and training and guide and advise the director concerning duties as outlined by sections 590.100 to 590.180. . . . 

Pursuant to that statute, the Director’s Regulation 11 CSR 75-3.030(1)(E)3 provides:  

3.  If the individual has a criminal history or the training center director has information that the applicant has committed gross misconduct indicating inability to function as a peace officer, [the Director’s] approval must be obtained before the applicant may attend the basic training course.  Any denial of entry to a . . . certified training center shall be in accordance with section 590.135, RSMo.

We conclude that the Director has the authority under his statutory control over academies and peace officer standards to deny admittance into an academy.  

Section 590.105 requires academy education for certification, and the Director’s answer states that the Director is refusing to certify Nicholson.  Section 590.135.5 provides:

5.  The director may refuse to certify any law enforcement school, academy, or training program, any law enforcement instructor or any peace officer[.] . . . The applicant shall have the right to appeal the refusal by filing a complaint with the administrative hearing commission as provided by chapter 621, RSMo[.]

Therefore, we have jurisdiction to decide whether Nicholson enters an academy under sections 621.045.2 and 590.135.5.

II.

Nicholson has the burden of proof.  Section 621.120, RSMo 1994.  However, because Nicholson filed the petition, due process requires the Director’s answer to provide notice of the bases on which we may deny Nicholson admittance to an academy.  Ballew v. Ainsworth, 

670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The answer sets forth conduct involving controlled substances and stealing.
  The incorporated denial letter cites the following subsections of section 590.135.2:

2.  The director may refuse to issue . . . any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following: 

*   *   *

(4) Dependence on or abuse of alcohol or drugs; 

(5) Use or possession of, or trafficking in, any illegal substance; 

(6) Gross misconduct indicating inability to function as a peace officer[.]

(Emphasis added.)  The record does not show any dependence on alcohol or drugs, or trafficking in an illegal substance.  

A.  Drugs

“Abuse” is a term the statutes often use, but do not define, in connection with alcohol and other drugs.  We use the dictionary definition.  Section 1.090, RSMo 1994.  In this context, abuse is an improper or excessive use.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 5 (10th ed. 1993).  The record shows that Nicholson used (and therefore possessed and abused) marijuana, methamphetamine, and LSD over the course of eight months. Therefore, we conclude that we may deny Nicholson admittance under section 590.135.2(4) for abusing drugs, and under section 590.135.2(5) for using or possessing an illegal substance.  


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533.   To indicate is to point out or point to; to be a sign, symptom, or index.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 592 (10th ed. 1993).  Inability is a lack of sufficient power, resources, or capacity.  Id. at 585.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 

(Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


Possessing controlled substances is an intentional act made wrongful by section 195.211. For a certified peace officer, who must enforce the laws against contraband, to possess 

marijuana, methamphetamine, and LSD would show an especially egregious state of mind and would demonstrate an inability to enforce the laws.  However, the brief period of Nicholson’s experimentation with such substances occurred in his youth and some period of time before he had applied to an academy.  Therefore, we conclude that Nicholson’s use of controlled substances does not constitute gross misconduct indicating an inability to function as a peace officer under section 590.135.2(5) as grounds to deny him admittance.  

B.  Possessing Stolen Property


Nicholson’s possession of stolen property constitutes misconduct because it was an intentional act and because it was wrongful to use someone else’s property knowing that it was stolen. Kansas law has included possession of stolen property in the definition of felony theft since at least 1992.
  The provision is now located in KSA section 21-3701, which provides that felony theft includes “obtaining control over stolen property knowing the property to have been stolen by another.”  Nicholson was neither the thief nor the driver.  Therefore, Nicholson did not cause especially egregious harm or have an especially egregious mental state.  We conclude that riding in a stolen car is not grounds to deny Nicholson admittance to an academy under section 590.135.2(5).  

III.

The term “may” in section 590.135 gives the Director discretion, not a mandate, to deny certification.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  On appeal, we have the same degree of discretion as the Director, and we need not exercise it the 

same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  We have concluded that we may deny Nicholson admittance to an academy because of his drug use.

The Director argues that we should deny Nicholson admittance into an academy because he can never undo his actions.  In response, Nicholson cites State Bd. of Regis’n for Healing Arts v. De Vore, 517 S.W.2d 480, 486 (Mo. App., K.C.D. 1974), which states that there is no reason to conclude that the moral character of a person once found to be bad will remain irrebuttably bad.  We agree with Nicholson.  

In considering how to exercise our discretion, we consider the public policies set forth for similar situations pursuant to section 314.200, RSMo 1994, and Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  We consider the nature of the misconduct in relation to the license that the applicant seeks, the date of the misconduct, his conduct since the date of the misconduct, whether he acknowledges guilt, whether he has embraced a new moral code, and other evidence.  

Controlled substance offenses are closely related to the duties of a peace officer because they must enforce the laws of prohibition.  Nicholson’s acts would be gross misconduct indicating an inability to function as a peace officer if he had been certified when he committed them.  However, Nicholson’s drug experimentation was brief and is now distant.  The Director’s answer cites no incident later than October 1995.  Nicholson acknowledged his responsibility without reservation and has adopted a comprehensive moral code.  Veteran police officers testified in favor of Nicholson’s ability to function as a peace officer.  The record shows that Nicholson has overcome a lawless background in his family of origin, which does not excuse his misconduct but shows his innate good character.  Finally, the Director discovered Nicholson’s 

past misconduct because of Nicholson’s honesty in the application process, despite the ease with which he could have concealed his misconduct.  We attach great weight to such candor.  

We exercise our discretion in Nicholson’s favor and grant him admittance to an academy.  

Summary


We conclude that Nicholson is entitled to admittance into an academy.  Further, the grounds for denying Nicholson’s admittance into an academy that we have discussed in this case are not grounds for denying Nicholson’s certification as a peace officer.  If Nicholson completes academy training without further drug use or any other incident, he will be entitled to a peace officer certificate.  


SO ORDERED on June 29, 2000.



_______________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�At the hearing and in written argument, the Director also raised other conduct.  However, due process requires notice of each course of conduct that provides the factual basis for denying Nicholson admittance to an academy.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988); Regulation 1 CSR 15-2.380(3).  Such conduct is not set forth in the answer or any incorporated document.  We do not deem the answer amended to conform to the evidence.  Duncan, at 539.  


�Emil A. Tonkovich, The Kansas Criminal Code: 1992 Amendments, 41 K.L.R. 73, 91 (Criminal Law Edition, 1993).  
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