Before the

Administrative Hearing Commission

State of Missouri

CARLA M. NICHOLS-KERSEY, 
)




)



Petitioner,
)




)


vs.

)

No.  04-1365 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny Carla M. Nichols-Kersey’s motor vehicle sales tax refund claim.  
Procedure 

On October 13, 2004, Nichols-Kersey appealed the Director of Revenue’s denial of her claim.  We convened a hearing on March 10, 2005.  Nichols-Kersey represented herself.  Senior Counsel James L. Spradlin represented the Director.  
Findings of Fact

1. On January 5, 2001, Nichols-Kersey’s 1998 Kia Sephia was rendered a total loss in an accident.  
2. On January 11, 2001, Nichols-Kersey (at that time, known as Carla Kersey) and Timothy Kersey purchased a 2001 Saturn for $17,965.50.  They traded in a 1999 Chevrolet, 
received a trade-in credit of $11,685.50, took a credit of $7,075 for the loss, and did not pay any sales tax on the purchase of the 2001 Saturn.  

3. On January 30, 2001, Nichols-Kersey’s insurance company paid $7,075, minus a deductible of $50, for the loss of the 1998 Kia.    

4. On September 16, 2004, Nichols-Kersey filed a claim for a refund of $795 based on the total loss of the 1998 Kia.  Seven hundred and ninety five dollars is the difference between the value of the Kia ($7,075), and the purchase price of the Saturn minus the trade-in ($17,965.50 - $11,685.50 = $6,280).  
5. On September 23, 2004, the Director issued a final decision denying the refund claim.  

Conclusions of Law


We have jurisdiction to hear Nichols-Kersey’s petition.  Section 621.050.1.
  We do not review the Director’s decision, but find the facts and make the decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1980).  Nichols-Kersey has the burden to prove that she is entitled to a refund.  Sections 136.300.1 and 621.050.2.  

Section 144.190.2, RSMo Supp. 2004, provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment. 
(Emphasis added).  


Nichols-Kersey did not file the claim within three years after her purchase of the 2001 Saturn.  Further, because she did not pay tax on the purchase of the 2001 Saturn, there is nothing to refund.  The Director already allowed her to receive a trade-in credit, § 144.025, and a casualty loss credit, § 144.027, on the purchase of the 2001 Saturn.  Even if she were entitled to a refund, it would be a refund of tax, not a price differential in the vehicles.  
Summary


Nichols-Kersey is not entitled to a sales tax refund.  


SO ORDERED on July 26, 2005.




________________________________




JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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