Before the

Administrative Hearing Commission

State of Missouri

JONATHAN M. NICHOLAS,
)



)



Petitioner,
)




)


vs.

)

No. 06-0546 PO



)

DIRECTOR OF PUBLIC SAFETY,
)




)



Respondent.
)

DECISION 


The Director of Public Safety (“the Director”) has no cause to deny Jonathan M. Nicholas’ application to enter a peace officer training academy.  The Director has not established that Nicholas committed the crime of assault in the third degree as an accomplice, misrepresented a material fact for the purpose of obtaining a license, or violated a regulation or a provision of Chapter 590, RSMo.  
Procedure


Nicholas filed a complaint on April 25, 2006, challenging the Director’s decision denying him admission to the peace officer training academy.  


This Commission convened a hearing on the complaint on August 25, 2006.  Nicholas represented himself.  Assistant Attorney General Shawn Naccarato represented the Director.


The matter became ready for our decision on November 13, 2006, the last date for filing a written argument.

Findings of Fact

1. On March 26, 2004, Nicholas was driving with three passengers in his vehicle.  They saw an acquaintance with whom they went to high school.  They had a paintball gun in the vehicle, and Nicholas’ friend grabbed it.  Nicholas suggested that his friend shoot the bumper of the acquaintance’s car to scare him.  His friend shot at the car and hit two people.  Nicholas and his friend were attempting to play a prank and did not intend to hurt anyone, but someone got hurt.   
2. Nicholas pled guilty to municipal violations of assault and discharge of a firearm.  The court suspended the imposition of sentence and placed Nicholas on probation, which he has completed.  
Conclusions of Law

We have jurisdiction over Nicholas’ appeal.
  Nicholas has the burden of proving facts that show he is qualified to enter a basic training course.
  
The Director filed an answer setting forth the reasons for denying Nicholas’ application.
  The Director relies upon § 590.100, which provides:


1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.

The Director cites § 590.080.1(2), authorizing discipline of any peace officer who “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”
In his answer, the Director asserts:  

8.  On June 6, 2005, Petitioner plead [sic] guilty to the crime of Assault in the Third Degree before the Municipal Court of Grandview, Missouri, and received a suspended imposition of sentence with 1 year probation. 

9.  On March 26, 2004, the Petitioner struck and assaulted two individuals, Lindsey Souder and Clifford Solomon, with a paint-ball gun.  

Our Regulation 1 CSR 15-3.380(2)(E) requires that the Director’s answer include:  


1.  Allegations of any facts on which the respondent bases the action, with sufficient specificity to enable the petitioner to address such allegations; 

2.  Any provision of law that allows the respondent to base the action on such facts[.]

There is no evidence that Nicholas struck or assaulted anyone with the paintball gun, as the Director asserts in his answer.  Though the evidence does not match the facts stated in the Director’s answer, the answer is at least sufficient to give notice to Nicholas that the Director was relying on the paintball-shooting incident that occurred on March 26, 2004.  Nicholas was entitled, as he did, to prove a different set of facts at the hearing.  
The Director’s answer references Nicholas’ guilty plea to the municipal violation.  “[T]he law in Missouri considers violations of municipal ordinances to be civil matters,”
 not criminal prosecutions.  Therefore, Nicholas’ guilty plea to a municipal ordinance violation does not establish a criminal offense.  
In written argument and at the hearing, the Director did not rely on Nicholas’ guilty plea to the municipal violation.  Section 590.080.1(2) allows discipline if a criminal offense occurred, regardless of whether it is the same crime to which the defendant pled guilty.  The Director 
claims that Nicholas’ application may be denied because he was an accomplice to the criminal offense of assault in the third degree as set forth in § 565.070, RSMo 2000.  Section 562.041, RSMo 2000, provides for accomplice liability.
  However, neither statute is set forth in the Board’s answer.  The Director’s answer must provide statutory citations of the provisions that are allegedly violated.
   The change in the Director’s strategy was a source of consternation to Nicholas at the hearing:  

MR. NICHOLAS:  My position basically is that the charges were -- they were municipal charges.  It was a misdemeanor offense.  As it is now, it was over two-and-a-half years ago.  I just don’t understand why they could keep -- or understand how they can keep me out of the academy, you know, after two-and-a-half years, especially when they’re not going by what the charges were, I guess, is what I’m understanding anyways, with the third-degree assault. 

COMMISSIONER DOUGHTY:  What do you mean they weren’t going by what the charges were?  

MR. NICHOLAS:  Well, on their decision to keep me out.  Like he said, it was -- the Director believed that it was a third-degree assault.  But even though I wasn’t discharged with that, that’s what he was going off of.  

(Tr. at 9-10.)  By failing to cite in his answer the statutes on which he relied, the Director gave Nicholas inadequate notice of the law that was the basis for denying his application.  The answer does not comply with our Regulation 1 CSR 15-3.380(2)(E)2.  

Even if we could conclude that the Director’s notice was adequate, the Director did not prove that the crime of third-degree assault was committed.  At the hearing, the Director argued that the crime of assault occurred, as defined by statute:  

1.  A person commits the crime of assault in the third degree if:  

(1) The person attempts to cause or recklessly causes physical injury to another person; or
*   *   *


(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative[.
]

In written argument, the Director cites paragraph (5) and also paragraph (3):  


(3) The person purposefully places another person in apprehension of immediate physical injury[.]

Section 562.016, RSMo 2000, defines culpable mental states: 


2.  A person “acts purposely”, or with purpose, with respect to his conduct or to a result thereof when it is his conscious object to engage in that conduct or to cause that result.

3.  A person “acts knowingly”, or with knowledge,
*   *   *


(2) With respect to a result of his conduct when he is aware that his conduct is practically certain to cause that result.  

4.  A person “acts recklessly” or is reckless when he consciously disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.  

Nicholas and his friend did not have a conscious object to place another person in apprehension of immediate physical injury.  They intended that the car be shot.  Therefore, the 
crime of assault is not established under § 565.070(3), RSMo 2000.  They were not aware that their conduct was practically certain to cause the result of a physical contact with another person, knowing that the other person would regard the contact as offensive or provocative.  Therefore, the crime of assault is not established under § 565.070(5), RSMo 2000.  


Whether assault occurred under § 565.070(1), RSMo 2000 is a closer question.  To be reckless, someone must consciously disregard a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard must constitute a gross deviation from the standard of care that a reasonable person would exercise in the situation.
  We find the evidence insufficient to conclude that Nicholas’ friend consciously disregarded a substantial and unjustifiable risk that circumstances existed or that a result would follow, or that Nicholas’ friend grossly deviated from the standard of care that a reasonable person would exercise.  The only testimony that the Director elicited was that of Nicholas himself.  The only document that the Director admitted into evidence is a summary of the disposition from the City of Grandview Municipal Court, which was duplicative of the facts that Nicholas freely admitted.  A police report is attached to Nicholas’ complaint, but was not offered into evidence.  The pleadings and attachments thereto are not evidence.  Epperson v. Eise, 167 S.W.3d 229, 231 (Mo. App., E.D. 2005).  Nicholas testified that his friend intended to hit the car and that they never intended to hurt anybody.  His testimony is unrebutted.  We have no facts such as where the car was, where the alleged victim was standing, and whether the alleged victim was moving.  Such facts might prove that the risk of harm was substantial and unjustifiable.  Without more evidence, we cannot conclude that the crime of assault in the third degree occurred.  The Director’s written argument states that Nicholas “admitted that he suggested they shoot at the victim.”  There is no evidence in the record to support this assertion.  If anything, Nicholas’ 
friend was negligent, but this is not a sufficient culpable mental state for the crime of assault in the third degree.  

We conclude that the evidence is insufficient to demonstrate that the crime of assault in the third degree occurred.  Therefore, Nicholas was not an accomplice to that crime.  In addition, the Director’s answer is deficient in failing to set forth the statutes on which the Director relied, and Nicholas could prevail on that basis alone.  

The Director’s answer also asserts that he has cause to deny Nicholas admission to the training academy because Nicholas:  

[h]as caused a material fact to be misrepresented for the purpose of obtaining or retaining a peace officer commission or any license issued pursuant to this chapter[.
]

The Director has presented no evidence to support this assertion.  There is no evidence of any representation that Nicholas made.  


The Director’s answer also asserts that he has cause to deny Nicholas admission to the training academy because Nicholas:  

[h]as violated a provision of this chapter or a rule promulgated pursuant to this chapter[.
]  
The Director cites no provision of Chapter 590, RSMo, that Nicholas has violated.  The answer cites Regulation 11 CSR 75-13.090(3)(C), which provides that an officer may be disciplined if he has pled guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.  We have already stated that the evidence does not show that Nicholas has pled guilty to or been convicted of a criminal offense.  Further, we have stated in 
numerous decisions that the Director had no authority to promulgate that regulation,
 and we do not repeat that discussion here.  
Summary


The Director has no cause to deny Nicholas’s application to enter the peace officer training academy.  


SO ORDERED on December 8, 2006.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Another attorney with the Missouri Attorney General’s Office filed the Director’s answer and written argument.  


	�Section 590.100.3.  Statutory references are to the 2005 Supplement to the Revised Statutes of Missouri, unless otherwise noted.  


	�Section 621.100, RSMo 2000.


	�See Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


	�City of Cape Girardeau v. Jones, 725 S.W.2d 904, 907 (Mo. App., E.D. 1987).  


	�Section 562.041, RSMo 2000, provides: 





	1.  A person is criminally responsible for the conduct of another when





*   *   *





	(2) Either before or during the commission of an offense with the purpose of promoting the commission of an offense, he aids or agrees to aid or attempts to aid such other person in planning, committing or attempting to commit the offense.





	�See Ballew, 670 S.W.2d at 103; Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).  


	�Section 565.070, RSMo 2000.  


	�Section 562.016.4, RSMo 2000.  


	�Section 590.080.1(4).  


	�Section 590.080.1(6).  


	�E.g., Director of Public Safety v. Guinn, No. 06-0084 PO (Mo. Admin. Hearing Comm’n Sept. 19, 2006); Director of Public Safety v. Jurado, No. 06-0134 PO (Mo. Admin. Hearing Comm’n Sept. 8, 2006).  
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