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)
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)




)


vs.

)

No. 11-0035 CB



)

THUY THI NGUYEN,
)




)



Respondent.
)

DECISION 


Thuy Thi Nguyen is subject to discipline for submitting an application by reciprocity to the Texas Department of Licensing and Regulation (“Texas Board”) that contained incorrect information.
Procedure


The Missouri Board of Cosmetology and Barber Examiners (“Board”) filed a complaint on January 7, 2011, seeking this Commission’s determination that cause exists to discipline Nguyen’s cosmetology/manicuring license and cosmetology establishment license.  There is no record of service in our file.  But Nguyen acknowledged receipt of a copy of the complaint and our notice of hearing/notice of complaint in a motion for continuance she filed with this Commission on July 13, 2011.

After granting Nguyen’s motion, this Commission convened a hearing on the complaint on October 14, 2011.  Tina M. Crow Halcomb represented the Board.  Nguyen appeared pro se and with an English-Vietnamese interpreter, Mary Dang.


The matter became ready for our decision on April 24, 2012, the last date for filing a written argument.

Findings of Fact

1. Nguyen holds a manicuring license issued by the Board.  This license was first issued on July 12, 2004.
2. Nguyen holds a cosmetology establishment license issued by the Board.

3. On May 25, 2010, the Texas Board received an application for licensure by reciprocity (“application”) from Nguyen.

4. Nguyen does not speak English and hired another individual to complete her application to the Texas Board.

5. The application required a copy of Nguyen’s Missouri license to be attached.

6. The Missouri license that was attached to the application was falsified.  Rather than attaching a copy of Nguyen’s license, the person who completed the application forged another individual’s license.  The attached license contained the wrong license number and wrong licensure status for Nguyen.  Nguyen signed this application.
7. The Texas Board ultimately licensed Nguyen (“Texas license”), but also issued discipline in the form of a $5,000 administrative penalty.
Conclusions of Law

We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving that Nguyen committed conduct for which the law allows discipline.
  

In its complaint the Board alleges cause for discipline under § 329.140.2, which provides:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes: 

*   *   * 

(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter; 

*   *   *

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *

(11) Issuance of a certificate of registration or authority, permit or license based upon a material mistake of fact;
*   *   *

(13) Violation of any professional trust or confidence[.]

Fraud, Deception, Misrepresentation, or Bribery – Subdivision (3)

This subdivision specifically requires proof of fraud, deception, misrepresentation, or bribery in securing a license issued pursuant to Chapter 329, RSMo.  The allegations in the complaint and facts presented concern the application for licensure in another state.  Therefore, this application did not secure a license issued pursuant to Chapter 329, RSMo.  Nguyen is not subject to discipline under § 329.140.2(3).
Violation of Statutes and Regulations – Subdivision (6)

The Board alleges there is cause to discipline Nguyen’s licenses under § 329.140.2(6), and in its complaint, generally states that she violated “…the rules and regulations of Chapter 329, RSMo.”
  Without a clear statute or regulation for us to examine, the Board is asking us to examine every provision of Chapter 329, RSMo, and every regulation promulgated under this chapter.  We cannot advocate for either party, and we cannot perform the Board’s legal work.  Without a clear statute or regulation to examine, we take this general statement to be the same as uncharged conduct.  We cannot find cause to discipline for uncharged conduct.
  Nguyen is not subject to discipline under § 329.066.2(6).
Issuance Upon Mistake of Fact – Subdivision (11)

This subdivision is written loosely.  It allows discipline based on the issuance of any license based upon a material mistake of fact.  This could potentially mean discipline on a cosmetology license in Missouri for issuance of a driver’s license in California based on a material mistake of fact.  Because of the potential for absurdity, we strictly construe this subdivision to mean the issuance of a “certificate of registration or authority, permit or license” issued pursuant to Chapter 329, RSMo.  Because the facts regarding this case are not about the 
issuance of a license pursuant to Chapter 329, RSMo, we find Nguyen is not subject to discipline under § 329.140.2(11).
Professional Trust – Subdivision (13)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  State licensing agencies were created for the protection of the public.  Both potential employers and potential clients rely on state agency licensing when seeking professional services.  Therefore, state licensing agencies must be able to trust their licensees.  In this specific case, we do not find that Nguyen purposely deceived the Texas Board.  Most likely, the person she paid to complete her license took shortcuts in the completion of her application and Nguyen, without sufficient knowledge of English, signed this document.  However, licensees and applicants must be held accountable for the accuracy of the information they present to their respective licensing boards.  By signing the application that contained incorrect information, Nguyen violated a professional trust to report correct information to the Board.  She is subject to discipline under § 329.140.2(13).

Summary


Nguyen’s cosmetology/manicuring license and cosmetology establishment license are subject to discipline under § 329.140.2(13).

SO ORDERED on October 16, 2012.


                                                                __________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner

�There is no information in the record regarding when this license was issued.


	�Section 329.140.2; § 621.045 RSMo Supp. 2011.  Citations are to RSMo 2000 unless otherwise indicated.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


� In its complaint, the Board did not seek discipline under § 329.140.2(8) for discipline of Nguyen’s Texas license.


�Complaint, paragraph 18.


��HYPERLINK "http://web2.westlaw.com/find/default.wl?mt=61&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027777112&serialnum=1993238860&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=3C9B994B&referenceposition=297&rs=WLW12.04" \t "_top"�Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993)�.


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).   


	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  
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