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MISSOURI BOARD OF COSMETOLOGY
)

AND BARBER EXAMINERS,
)



)
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)




)


vs.

)

No. 11-0030 CB



)

LETHU NGUYEN,

)




)



Respondent.
)

DECISION 


Lethu Nguyen (“Mrs. Nguyen”) is not subject to discipline.
Procedure


The Missouri Board of Cosmetology and Barber Examiners (“Board”) filed a complaint on January 7, 2007, seeking this Commission’s determination that cause exists to discipline Mrs. Nguyen’s cosmetology establishment license and her individual manicuring license.  Mrs. Nguyen was served with a copy of the complaint and our notice of complaint/notice of hearing by certified mail on January 22, 2011.  Mrs. Nguyen filed her answer on February 18, 2011.

This Commission convened a hearing on the complaint on November 2, 2011.  Tina M. Crow Halcomb represented the Board.  David F. Barrett represented Mrs. Nguyen.


The matter became ready for our decision on January 31, 2012, when the last written argument was filed.
Findings of Fact

1. Mrs. Nguyen was issued a cosmetology establishment license by the Board for L.A. Nails in Sedalia, Missouri.  This license was current and active at all times relevant to these findings.
2. Mrs. Nguyen was issued a Class MO – manicurist license by the Board.  This license was current and active at all times relevant to these findings.
3. Tuan Nguyen (“Mr. Nguyen”), Mrs. Nguyen’s husband, was issued a Class – MO manicurist license by the Board.  This license was current and active at all times relevant to these findings.
4. Either Mrs. Nguyen or Mr. Nguyen is present at all times that L.A. Nails is open for business.

Count I
5. On June 8, 2010, the Board received a complaint from Deborah M. Flores.
6. According to this complaint, Flores received a pedicure at L.A. Nails on April 1, 2010.  The alleged facts of this complaint were contradictory.  It alleged that the pedicure was performed by an unnamed individual who allegedly used a razor blade that accidentally cut open the bottom of Flores’ heel.  Flores claimed this cut led to the need for immediate surgery.  However, in another part of the complaint, Flores claimed the cut was not the cause of the surgery she underwent.
7. The Board did not conduct an investigation regarding this complaint.

8. Flores was never contacted by the Board and did not testify.

9. The Board did not contact either Mrs. Nguyen or Mr. Nguyen regarding this complaint.

10. The Board  took no other measures to attempt to substantiate the allegations of this complaint.

11. Neither Mrs. Nguyen nor Mr. Nguyen remembers Flores.
12. There are sharp instruments that are permitted for exfoliating skin from the heel.  A lay person may mistakenly call such an instrument a “razor blade,” which is not permitted.  However, the Board used the Flores’ complaint to allege that credo blades
 were used on Flores.
13. The Board has failed to establish that a customer named Flores was actually cut and bleeding to the point that L.A. Nails would be required to follow blood spill procedures.

Count II
14. On January 4, 2010, a Board inspector conducted an inspection of L.A. Nails.
15. The inspector created a report of the inspection which was submitted into evidence.  However, the investigator did not testify at the hearing.

16. According to the inspection report, L.A. Nails was in violation of not cleaning instruments and having credo blades in the establishment.

17. At the hearing, Mr. Nguyen testified that credo blades were not used on customers.  Furthermore, the inspection report states that Mrs. Nguyen placed credo blades into her purse to remove them from the establishment after being told by the investigator.
18. Betty Leake, a Board member and the Board’s expert witness, testified that the Board allows individuals to become compliant with inspection reports on the spot, as in this case, with Mrs. Nguyen when she removed the credo blades.
19. As for the instruments, the inspection report specifically states:
A. Files and buffers dirty in clients’ individual boxes.
B. Dirty files and buffers in work station drawers.

C. Three drain covers dirty in pedicure tubs.

20. Next to each of the violations listed in the previous paragraph, the inspector wrote “corrected” to indicate that Mrs. Nguyen had corrected each of these issues on the spot.
Conclusions of Law

We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving that Mrs. Nguyen committed conduct for which the law allows discipline.


The Board alleges cause for discipline under § 329.140.2, which provides:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes: 

*   *   * 

(5) Incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *

(13) Violation of any professional trust or confidence; 

*   *   *

(15) Failure or refusal to properly guard against contagious, infectious or communicable diseases or the spread thereof.

Professional Standards, Regulations, Professional 
Trust – Subdivisions (5), (6), and (13)

In its complaint, the Board used Flores’ complaint to the Board to allege that Mrs. Nguyen is subject to discipline under these three subdivisions because she failed to follow blood spill procedures and failed to comply with sanitation requirements under 20 CSR 2085-11.020(2).  Specifically, the Board alleges that proper blood spill procedures were not followed with Flores at L.A. Nails.


However, the Board failed to establish the facts necessary to establish that blood spill procedures under 20 CSR 2085-11.020(2) needed to be followed.  With regard to the sanitation requirements, Leake testified that it was standard practice to allow for inspection report violations to be corrected on the spot.  Mrs. Nguyen corrected these violations.


Furthermore, Leake testified on cross-examination that many cleaning products used on cosmetology instruments are disinfectants that evaporate and often leave a residue.  Therefore, the residue that the investigator attributed to products that were not clean could have actually been from a disinfectant.  In addition, without the testimony of the inspector to specifically state what she saw on the instruments, the “dirt” noted in the inspection report could simply have been residue from disinfectant.

Mrs. Nguyen is not subject to discipline under § 339.140.2(5), (6), or (13).
Guarding Against Contagious Diseases – Subdivision (15)

In its complaint, the Board alleges that Mrs. Nguyen is subject to discipline under this subdivision because she allowed an unnamed individual at L.A. Nails to perform a pedicure using a razor blade and failed to follow the sanitation requirements under 20 CSR 2085-11.020(2).  We have already established that Mrs. Nguyen complied with these sanitation requirements under the Board’s standard practice.

As for the razor blade, it is incredible that the Board pursued this allegation.  It conducted no investigation, it did not contact the complainant, and it did not even contact Mrs. Nguyen or Mr. Nguyen.  It bases its evidence on the unsubstantiated hearsay report of a lay person.  Both Mrs. Nguyen and Mr. Nguyen do not remember this individual.  On cross-examination of Leake, it was elicited that there are permitted sharp instruments used for exfoliating skin from the heel.  A lay person could easily mistakenly call these permitted sharp instruments a “razor blade.”  Flores was not present at the hearing for cross-examination to determine what she meant by the use of the word “razor blade.”  The Board has utterly failed to establish a shred of truth in this complaint.  We have no evidence that a razor blade was used on Flores at L.A. Nails.

Mrs. Nguyen is not subject to discipline under § 339.140.2(15).
Summary


Mrs. Nguyen is not subject to discipline.

SO ORDERED on August 30, 2012.


                                                                __________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner

�Credo is a brand name for blades that are prohibited by 20 CSR 2085-11.020(2)(L).  While there is no evidence that any prohibited instrument was used, much less the brand name of such instrument, the Board calls all prohibited blades by this brand name in a generic sense.


	�Section 329.140.2; § 621.045 RSMo Supp. 2011.  Citations are to RSMo 2000 unless otherwise indicated.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  
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